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I. The project, its outreach, and the situation ofLGBTI rights in the South Caucasus
region

In continuation of the so-called project ‘Europest’t Speak Out for LGBTI Rights in
Africa’, which took place in December 2014 in Breiss the European Union Office of the
Heinrich-Boll-Sitftung (hbs) organised a four-dayeeunter of LGBTI activists from South
Caucasus in December 2015. This project was coeduct cooperation with Ulrike
LunaceR, Member of the European Parliament (MEP), andrtergroup on LGBTI Rights
of the European Parliament (EP). The project ainedorovide LGBTI human rights
defenders from Armenia, Azerbaijan and Gedtgidgth a platform to share their work
experiences amongst each other and with repres@mstabf European Union (EU)
institutions’ and other Brussels-based stakeholdass part of this project, a conference,
hosted by the MEPs of the Greens/EFA Ulrike Lunadekry Reintke and Ernest Urtasun,
took place in the EP on Decembef"D15.

Although all three countries of the South Caucasgson decriminalised (male) same-sex
activities around the year 20QChe situation of LGBTI individuals in the regidas still
precarious, with existing differences in the legacietal, as well as political circumstances
for LGBTI rights. In the recent past, significambprovements in the situation of LGBTI
rights in Georgia were achieved as the state authorities determangeven hate motive in
criminal offenses as an aggravating circumstanc0fh2. In addition, the government
introduced the Law of Georgia on the EliminationAdf Forms of Discrimination in 2014,
which also recognises sexual orientation and gertigrtity as grounds of discrimination.
Nonetheless, these legal mechanisms in placelathl appropriate implementation. As the
Georgian Orthodox Church remains a powerful agetthinv politics as well as society,
conservative beliefs, and thus negative attitudegaitds LGBTI individuals, are kept up.

! For more information on Ulrike Lunacek, MEP, and Werk: http://www.ulrike-lunacek.eu/

2 For more information on the Intergrouyitp:/www.lgbt-ep.eu/

® The participants were Maria Abrahamyan (Societyhdlit Violence, Armenia), Nvard Margaryan (Pubfiéormation and Need of
Knowledge, Armenia), Hasmik Hayrapetyan (hbs, Rtdjéanager for Armenia), Lia Jalagania (Human Rsgbducation and Monitoring
Center, Georgia), Ana Nemsistveridze-Daniels (Rlosject Coordinator in Georgia), Natia Gvianishfilomen'’s Initiatives Supporting
Group, Georgia). All those aforementioned perseasravolved in the project ‘Solidarity Network faGBTI in Armenia and Georgia
(2015-2017)". The Heinrich-Bdll-Stiftung South Casas Regional Office is responsible for the ovemalervision of this three-year action
which is EU-funded. For more information on thejpot: https://ge.boell.org/en/2015/02/24/solidarity-netivmbti-armenia-and-georgia-
2015-2017

Cavid Nabiyev (Nefes LGBT Alliance, Azerbaijan) pieipated to report on the LGBTI rights situationAzerbaijan.

4 The Soviet-era anti-sodomy law, which particulgmighibited male homosexuality, was repealed inraigan in 2000, in Georgia in
2001, and in Armenia in 2003.




Therefore, hate speech and hate crimes continuge tprevalent. LGBTI individuals in
Armenia are one of the most marginalised and vulneraldeigg in their society who lack
legal protection. Moreover, hate speech and hateesrare often fuelled by the media and
state officials. Relevant civil society organisasaCSOs) state a deterioration of the general
climate towards and an increase of verbal and phalsittacks against LGBTI individuals
since the year 2012. Although the influence of ¢harch is not as dominant as in Georgia,
the majority of the population identifies with tradnal values that perpetuate
heteronormativity. Hence, civil society actors ahdman rights defenders, engaging in
LGBTI issues, often experience an atmosphere @ntesent, not only within the population
but also from other human rights organisatidrEhe situation of LGBTI individuals in
Azerbaijan, like the situation of human rights in generak) cmly be described as alarming
since there is no legal protection against hatmesi or hate speech of any kind, while
traditional gender roles and values remain deeplgted within Azerbaijani families.
Furthermore, Islamic groups, which are often infleced by the clergy of the neighbouring
country Iran, fuel the hatred against LGBTI persdh&A-Europ€, the European Region of
the International Lesbian, Gay, Bisexual, Trans kntersex Association, ranked the country
last place of 49 reviewed countries in its Annuavifw on the Human Rights Situation of
LGBTI People in Europe, both in 2014 and 2015. theo words, Azerbaijan superseded
Russia as the country with the least recognitioh®@BTI people’s human rights among the
countries monitored by ILGA-Europe. LGBTI individega“‘are almost invisible within a
highly repressive societ§” and this fact further complicates the work of kmmrights
defenders specifically working on LGBT!I rights.

In all three countries, the situation of individsi&ith a diverging gender identity is especially
perilous. Widespread discrimination and a low lesehwareness adamantly endure not only
among the ordinary population but also in healthgaersonnel, including counsellors and
psychologists, who are unable or unwilling to pdevitrans and inter persons with proper
care.

This publication reflects, without directly refemng, on the statements articulated and views
expressed by the participants in the course of ptwect. Furthermore, it attempts to
summarise the outcome of the project. The projext two main objectives. Firstly, to
determine and articulately formulate the difficeftiLGBTI activists have on the ground, with
regard to national authorities, the respective faipmn, and also in cooperation with the EU
delegations in the country. Secondly, draft clemommendations to EU institutions on how
to implement their commitments to better ensurerdspect, protection, and promotion of
LGBTI people’s human rights in the South Caucasgson.

The report at hand will first present existing legeotection of LGBTI human rights in the
South Caucasus countries, such as anti-discrioimagigislation or the recognition of hate
speech and hate crimes on the grounds of sexwaitation or gender identity in the Criminal
Code. Moreover, aggravating legal and societal amtes$ for LGBTI individuals will be
highlighted. The publication will then reflect dmetrelations between Russia, the EU and the
South Caucasus countries to show the impact ofa#icpl aspects on LGBTI human rights.
Last but not least, it will be pointed out how th& has tried to improve the situation of
LGBTI individuals through its foreign policy, andspecially in Armenia, Azerbaijan and

% For more information on the situation of LGBTIhig in Georgiahttps:/ge.boell.org/en/2013/05/30/georgia-betweemernity-and-
middle-ages

% For more information on the situation of LGBTIhig in Armeniahttps://ge.boell.org/en/2013/05/30/armenia-closetiety.

” For more information on ILGA-Européttp://ilga-europe.org/

8 ILGA-Europe Annual Review 2015, p. 43.

° For more information on the situation of LGBTIhig in Azerbaijanhttp:/ge.boell.org/en/2013/05/30/between-appearamu-reality-
baku-lgbt-rights-azerbaijan




Georgia in the framework of the European Neighboadh Policy (ENP), and more
specifically the Eastern Partnership (EaP).

ll. The legal framework in the South Caucasus coumies

Georgia adopted the so-called Law on the Elimination of Rbrms of Discrimination in
2013, which includes sexual orientation, gendentithe as well as gender expression, as
grounds of discrimination. This law came into fonre 2014, but legislative flaws and
shortcomings hinder its effective implementatiorheTcourts and the Public Defender’'s
Office’® (PDO) are responsible for the realisation of tegidlation, but the latter is not
equipped with an effective mechanism to fight actteses of discrimination. The PDO
neither has the obligation nor the right to finsuspected perpetrator of discrimination, which
makes it almost impossible to fight discriminatiand, furthermore, to obtain a moral
compensation for the victim. In the first year t&f existence, only a small number of cases,
brought to the court in the context of the antiedimination law, referred to the grounds of
sexual orientation and gender identity or expressidowever, none of these claims were
recognized on the grounds of discrimination givgrtte appellants. This poor application is
partly due to the fact that the burden of prooftfue alleged discrimination still lies with the
victim as he or she “shall present relevant evigéricto the Public Defender of Georgia.
Moreover, the regulation of the victims’ moral amaterial compensation remains imprecise,
and the responsible state authorities, such asigudis, did not receive any specific training
on how to apply the new anti-discrimination law .eTlatter results in a lack of knowledge on
how to comprehend discrimination and to identifxis®@ orientation, gender identity or
gender expression as the grounds of discriminafdthough the Human Rights Committee
of the Parliament plans to amend the anti-discratiam law to empower the PDO, CSOs
criticise those changes as too general and nabfeaand fear that the amendments will not
be adopted by the Georgian Parliament prior taufedming elections in October 2016. The
aforementioned introduction of a proven hate motigean aggravating circumstance to the
Criminal Code in 2012 does not have the anticipatffdct. In addition, the existing
legislation is poorly implemented by the state attles. Although sexual orientation and
gender identity are listed among the possible nagtithe government fails to acknowledge
that hate crimes against LGBTI individuals are catted on a regular basis in Georlia
Moreover, an overall strategy, implementation glinds, and the sensitivity to identify a case
as a hate crime are lacking. Furthermore, victimsuzh hate crimes oftentimes have no
confidence in the law enforcement agencies, andinmigt report the suffered crime. In the
aftermath of the violent counter-protests linkedhe Orthodox Church, which prevented a
gathering of LGBTI community members and alliesresping support for LGBTI rights in
the framework of the International Day Against Hghobia, Transphobia and Biphobia
(IDAHOT), the insufficient implementation of thisate crime legislation became evident.
Only a handful, of presumably thousands, of attexckeere arrested and later released as the
court neither recognised the violent disruptiontloé gathering as a criminal offense nor
identified a hate motive. In sum, the assessmetiteofegal situation of LGBTI individuals in
Georgia turns out to be ambivalent. On the one hesrdarkable steps have been taken for
the adoption of an anti-discrimination law and #mendment of the Criminal Code, which
can be acknowledged as more progressive than tmentisituation in many EU member
states. On the other hand, Georgian CSOs are alaoyéhe inefficient application of the
existing legal norms as well as the lack of awaseremong law enforcement forces that are
in need of comprehensive, systemic and permanenttferiented training courses on hate

1% For more information on the Public Defender (Ondmdn) of Georgizhttp://www.ombudsman.ge/en/public-defender/mandati
1 Law of Georgia on the Elimination of All Forms Bfscrimination, Article 8, Paragraph 1.
12 hitp://hatecrime.osce.org/georgia




crimes. Guidelines for such trainings, or an ovestahtegy, should be drafted in a transparent
manner, and ideally with the involvement of CSOs.

Armenia decriminalised homosexuality in 2003 and has aexdraustive non-discrimination
clause in its constitution. Unfortunately, the emtrlegal framework does not guarantee the
rights of LGBTI persons since an anti-discriminatiprovision is still missing. As LGBTI
individuals are discriminated against in all spkeoé their lives, such legislation is urgently
needed and demanded by LGBTI organisations onriinend. The recently, qua referendum,
decided constitutional changes will lead to an eugdation of power within the Armenian
Parliament, where many representatives have exadssmophobic attitudes in the past.
Hence, the adoption of an anti-discrimination laecdime less likely, and instead, further
limitations of fundamental rights are feared. As llw enforcement agencies are often homo-
and transphobic themselves, LGBTI individuals whaglkets are violated rather strive to keep
a low profile and not out themselves than to repastiminal offence. Prosecuting authorities
regularly dismiss reported cases on the basiscéf dé evidence, or even impose charges on
the victim. The latter mostly affects the partiglyfarzulnerable group of trans persons, whose
marginalised status within society often forcesrtite make a living as sex workers. If they
report a case of abuse to the police, they willezibe ignored, accused of false testimony or
the authorities impose administrative fees forg#llesex work on them. Furthermore, LGBTI
individuals who have become victims of such crirhioiéences have no legal basis to claim
their rights, and the prosecution of the perpetsats the Armenian Criminal Code is not
considering sexual orientation and gender idemg#tyaggravating circumstances of criminal
offences. Hence, the existing statistics on hatmes in Armenia are far from being
extensive, and actual numbers are only providedC8Ps™ In regard to hate speech, the
same scope of negligence and inactivity of statbaaities can be observed. Cases that are
brought to the court are ruled in favour of freedofrspeech. Armenia not only lacks any
specific legal provision concerning hate speech hatk crimes, but state representatives
themselves spread hate speech or, in the casee dirélhombing of a gay-friendly pub in
Yerevan, they publicly support the perpetratorhiate crimes? As in many other countries
around the world, the situation of (alleged) LGBiftividuals in detention facilities in
Armenia is especially concerning since the respmasiuthorities fail to protect them against
degradation and ill-treatment, or the prison offscare even involved themselves. It has to be
stated that the lack of any legal norms has createtimate of impunity in which LGBTI
human rights violations happen on a regular basmigl the government uses homo- and
transphobic attitudes to alter the citizens’ attenfrom the very problematic issues of socio-
economic and political spheres. In this context, Atmenian State fails on three levels: the
duty to not violate rights, the duty to preventethfrom violating rights, and the duty to
create an environment in which all individuals earjoy the same rights. However, the need
to create a tolerant atmosphere, not only towarasam rights issues, but also for sustainable
development, conflict resolution and for securg#gues is evident.

Azerbaijan lacks an anti-discrimination law as well as thelusion of sexual orientation and
gender identity as aggravating circumstances aohioal offences in the Criminal Code. On
the contrary, state authorities continuously lithi rights of LGBTI human rights defenders
and non-governmental organisations (NGOs) in géné® the work of NGOs is being
hampered and thus minimized, the LGBTI communityAzerbaijan lacks urgently needed
support, and remains almost invisible. Since itgp#idn in 2000, the law on NGOs has been
amended several times by the Azerbaijani governnmeotder to control those organisations
and limit the freedom of association. “In orderaoquire legal personality, NGOs have to
register under the procedure regulated by the 2@08 on State Registration and the State

13 hitp://hatecrime.osce.org/armenia
14 hitps://iwpr.net/global-voices/gay-rights-undemakt-armenia




Registry of Legal Entities'® Without obtaining the status of a legal persopalthose
organisations are not able to exert their work eyt for instance, cannot open a bank
account. Hence, it is criticised that Azerbaijandma registration mandatory because it
actually restricts the right to freedom of assacrat The registration itself is a cumbersome
process that is often prolonged by the responssithorities through the demand for
additional documentation or corrections. Moreovee, application still has to be made in the
capital Baku, which poses additional (financial¥fidulties to the aspirants. The new
amendments to the NGO law also expanded the scbpeporting obligations towards
authorities, which in reality oftentimes leadstte full disclosure of the names and addresses
of the NGO’s members. The work of foreign NGOseastricted since they can only establish
one representation or bureau in Azerbaijan. In stima, current NGO law in Azerbaijan
aggravates the establishment of NGOs through tlhednction of additional administrative
requirements and a more difficult registration @ss; complicates the actions of foreign
NGOs, restricts the access to resources as itlptshioreign funding of NGOs, and, last but
not least, allows for severe sanctions and pesattebe imposed on the NGOs. Over the
course of the years, excessive obstacles have ibgmsed on local and foreign NGOs to
silence civil society. LGBTI NGOs oftentimes neexdKkeep a low profile because of the
widespread homo- and transphobic attitudes withenAzerbaijani society. As the spaces of
civil society in general are closed more and moréhie government, those organisations are
especially at risk as they are excluded by othendm rights NGOs, and exposed to the
government’s arbitrariness. The illegal status GBI NGOs not only results in financial
straits, but also in a lack of information. Thedatoccurs as the state authorities have no duty
of disclosure towards these organisations, in cegacriminal investigations that may or may
not qualify as a hate crime. Ultimately, it is nodssible for CSOs to produce reliable
statistics about hate crimes committed on the giswi sexual orientation or gender identity
in Azerbaijan'®

lll. A complicated ménage a trois — the relations btween Russia, the European Union
and the South Caucasus countries in the light of LBTI human rights

All three countries — Armenia, Azerbaijan, and Ggar— are fully participating in the
European Neighbourhood Policy (ENP). This meansttiey negotiated and agreed with the
EU on an action plan, based on existing legal agee¢s such as an association agreement,
for political and economic reforms to be undertakethe next five years. Those ENP action
plans are meant to “reflect the country’s needs eaqhcities, as well as its and the EU’s
interests.*” One of the main interests of the EU in regardgmivn single market is, among
other things, to set the standards for products fahde technological development in the
ENP countries. To this end, the EU supports itdhsen and eastern neighbouring countries
with financial aid, promises further economic ieggn and visa liberalisation, as well as
technical and policy support. In the context of E¢P, the three South Caucasian countries
are involved in the joint initiative of the Eastdpartnership (EaP), which exists since 2009,
and is grounded on the principles of democracy ke of law and respect for human rights
and fundamental freedoms, as well as a free mad@tomy. The depth of the EU relations
to a specific country within the framework of thaFE however, is determined by the
ambition of this country to pursue this partnerstdapd hence, make a commitment to the
above mentioned principles. The association agreemwie2014 strengthened the relations
betweenGeorgia and the EU enormously, both politically as wellem®nomically, and is a
sign for Georgia’s will to adjust its legislatioméh standards to the EU’s level. In addition,

15 Venice Commission, Opinion 787/2014, On The LawiNam-Governmental Organisations (Public Associatiand Funds) As Amended
Of The Republic Of Azerbaijan, recital 43.

16 hitp://hatecrime.osce.org/azerbaijan

7 hitp://eeas.europa.eu/enp/about-us/index_en.htm




significant progress has been made in the framewbithe visa liberalisation negotiations
which were finalised in December 2015. By contrdst, EU aims for “[a] more differentiated
and tailored approach to relations wiflrmenia [and] Azerbaijan®®. As the European
External Action Service’ (EEAS) website states, ffania’s closer political association and
economic cooperation with the EU will take accowit Armenia's other international
commitments*®. These ‘other international commitments’ can diedre understood as a
reference to Armenia’s accession to the Eurasiaon@wic Uniod° (EEU). The most
difficult relationship within the EaP certainly ike one toAzerbaijan, besides Belarus, but
the EU is willing to strengthen the partnershipsiim, the EU exerts enormous political and
economic influence in the South Caucasus regionpdenas on continuing to do so or even
further the relations. As these countries are algbin Russia’s sphere of interest and partly
are close trade partners, it repeatedly expresssavations about the EU’s involvement with
its eastern neighbours. As the case of Ukraineshasn in the recent past, the EU has to
proceed with great sensitivity in its ENP, and grtigular the EaP, as it is perceived by
Russia as a threat to its own geopolitical and esva interests.

Like in numerous countries around the world, hoanad transphobia within all three societies
of the South Caucasus countries is perpetuatedalby actors and instrumentalised to divert
attention from socio-economic problems and politicaisconduct such as corruption.
Additionally, resentments of the majority of theppitation against the LGBTI community are
used to justify geostrategic decisions, in regardhie Russian Federation and the EU, by
pitting people’s fears and prejudices.

Along the lines of Putin’s methods within the RassiFederation, an artificial conflict
between so-called “traditional” and “western” vaudetermines the public discourse about
LGBTI rights in Georgia, although it is never defined what exactly is ustod by those
terms. Georgia is a post-Soviet country and pdsatien be drawn to the Russian Federation:
Georgia is ruled by one party as well as one leaatet LGBTI issues are politicised to divert
attention from socio-economic and political probgeAlthough same-sex relations have been
decriminalised for more than a decade, politiciam&l public figures are using (male)
homosexuality to discredit their political opporgnto hush up the malfunctioning of the
political elites or even possible crimes, for im&t@ fraud or corruption, and to justify anti-
western sentiments spread by certain actors. Orbeofain actors inciting hatred against
LGBTI individuals is the Georgian Orthodox Churchanvs a powerful political player with
an extensive budget and finds itself in a condiagvof-war with the government over certain
issues. As the Georgian Orthodox Church has clesetd the Russian Orthodox Church,
Patriarch llia 1l himself regularly praises Putinsadership in his sermons. Moreover, he
includes anti-LGBTI and anti-women’s rights namwas in his preaching since these issues
are the easiest to mobilise and elevate aggressionurch-goers. This is proven by the fact
that the Patriarch’s remarks in the forefront &f tBAHOT pride in Thilisi on May 17 2013

led to a violent counter-protest, including Orthegwiests’* During the process of adopting
the anti-discrimination law in 2014, the Georgiarthodox Church spread false information
about the new law claiming it would introduce sase®- marriage as one of the demands
made by the EU. Once again, the lack of educatmahiaformation within the population
became evident and the government failed to crémtenecessary transparency during the
legislation process. Besides the obvious closgioels ties between the Russian Federation
and Georgia, the exertion of influence can alssthted on a political level. Pro-Russian non-
governmental groups and activists who are supppgédancially) supported from Moscow
are recently emerging. This results in an overtosgon within the Georgian society as, for

18 hitp://eeas.europa.eu/eastern/about/index_en.htm
19 ;i
ibid.
20 For more information on the Eurasian Economic Wdnimtp://www.eaeunion.org/?lang=en
2 http://www.bbc.com/news/world-europe-22571216




instance, pro-Ukraine and pro-Russia demonstratiortee case of the Euromaidan or the
annexation of Crimea peninsula simultaneously taleee and further the division of the
society. Those pro-Russian non-governmental groegslarly use extensive homophobic
language to mobilise supporters and, especiallydisaredit supporters of a continuing
association process with the EU. They directly litle alignment to the West with
homosexuality and predict the introduction of sasae-marriage. Although the Georgian
government oftentimes fails to respond effectivaygl to press its point on human rights for
all Georgian citizens, it has become clear thatthee leadership aims to meet the obligations
imposed by the EU in regard to further integrationfact, the prospects of future political
and economic concessions, such as the visa libatialin which will come into force in early
2016 as it was found that Georgia meets the redjrieri£? constitute the only existing
mechanism to exert pressure on the Georgian gowsrhito improve the human rights
situation. Both, the amendment of the Criminal Cadde2012, as well as the anti-
discrimination law adopted in 2014, prove the dff@mess of this mechanism as they can be
seen as the direct outcome of a checklist impogethé EU. Evidently, the religious ties
between the Georgian Orthodox Church and the Rus3ithodox Church are close, but the
political influence that Putin’s administration camert on its neighbouring country in the
South is limited as the EU’s Neighbourhood Policyl dhe association process have borne
fruits.

Armenia is, economically as well as politically, strongjiyked to the Russian Federation as
the accession treaty to the EEU came into foraaity 2015. Nonetheless, the country is also
participating in the EaP and negotiations for asoamtion agreement with the EU were again
launched in December 2015, excluding economic aspéamenia is torn between the
orientation towards the West and towards the Hiakeavily relies on the EU economically
as the trade with EU member states exceeds thhtthat countries forming the EEU. By
contrast, it is dependent on the Russian Federatioegard to its security as “the alliance is
seen as a counterbalance to Azerbaijan’s heavydsgeion arms purchases, given that the
Nagorno-Karabakh [conflict] remains unresolvéd.This conflicting nature reflects in an
artificial conflict within the Armenian society witsimilar “front lines” as in Georgia.
Especially since 2012, a heated discourse aboutTlL@&pics has been taken place in public
and incidents of hate speech and violent attacknagLGBTI individuals have risen. The
government is suspected of, at the very leastratig this atmosphere in order to secure its
own power, in particular during election campaigug] to divert the public’s attention. Ultra-
nationalist groups can openly act out against t&8TI community, and are in some cases
praised by politicians for defending and restorftrgditional” values. In a society where
“morality” is regarded as one of the most precigakies by a vast majority of people, this
vague sense of what is considered as ethical csily ¢ used as a tool to strengthen the
discourse of authorities and mobilise parts of pleulation in order to cover up political
problems and changes. The lack of knowledge armmdtion as well as the upholding of a
certain idea of “morality” makes undifferentiatedbtic discussions possible. In 2013, the
adoption of a planned gender equality law was pree supposedly by Russian-influenced
groups, by openly claiming that the term “gendsrhot related to male and female but rather
to homosexuality, zoophilia and paedophilia. Theuleng “gender hysteria”, as it is
described by Armenian LGBTI human rights defendied,to the dismissal of the bill which
should have been introduced in the framework of @egociation agreement with the EU.
Subsequently, the association agreement processait@sl and Armenia joined the EEU in
2015 instead. CSOs assess this as a tactical maedeuprevent a larger public controversy
about the reasons for cutting ties with the EUtfa time being and moving towards Russia.
Within this discourse, “traditional” values mergéwpatriotic and nationalist rhetoric and an

2 press release of the European Commissitip:/europa.eu/rapid/press-release |IP-15-6368tran.
2 hitps:/liwpr.net/global-voices/armenias-recedingepean-ambitions




artificial contrary to the EU and its “western” uak is built. In this manner, terms like
“gender” or “LGBTI” are presented as unethicalgealito Armenian culture, and opposed to
the concept of state sovereignty and nationalisnchvhinders an actual debate about those
issues in terms of equality and the respect diathan rights.

Recently,Azerbaijan is neither clearly leaning towards the West nat fally aligning itself
with Russia. The country rather has a complicatetlaitentimes tense relationship with both
sides while its geopolitical position makes it ateresting ally for both, Russia and the EU.
After the collapse of the Soviet Union and gainingependence, Azerbaijan was keen to
maintain close ties to the EU. The country joining ENP and the Council of Europe is proof
for its orientation towards the West and, combingith the reduction of nationwide poverty
with the help of the oil industry’s revenues, itsmMaoped that a strong civil society would
emerge. In the framework of the EaP, the EU offekedrbaijan economic integration and
political association, and the visa dialogue wasnegl in 2014 In the last years, however, a
“crackdown™® of the human rights situation and an increaseaiésepression in Azerbaijan
could be observed, which sparked criticism not artyong CSOs but also EU officials. The
government’s actions against civil society can bensas a reaction to mass protest which
started after the parliamentary elections in 20IBe developments of the past years
accumulated in the latest Resolution of the Eurnpearliament (EP) on Azerbaijan from
September 2015. Once again, the parliamentariamsudeed the lack of rule of law and the
disrespect for human rights, while they explicilypressed concerns over the situation of
LGBTI individuals in Azerbaijan. The Resolution fshgly condemns political hate speech
against LGBTI people coming from the highest leyvetdls on the Azerbaijani government to
stop obstructing and intimidating human rights ddfrs working for the rights of LGBTI
people®®. Baku, which already suspended the human riglateglie with the EU, criticised
the document as biased and led by “anti-Azerbaijaries”?’ Government representatives
also often use homophobic references in their rstatés to justify the estrangement from the
EU and link anti-western with anti-LGBTI rhetorilm sum, the relations between the South
Caucasian country and the EU reached a low andrasudt, Azerbaijan might align itself
with the Russian Federation. However, the Azerbafussian relationship itself is intricate.
Firstly, the Russian Federation is a close pamhdzerbaijan’s rival Armenia and secondly,
it regularly threatens the country’s sovereigntylwts actions in the Caspian Sea. Even so,
Moscow is the main supplier of arms for its southeeighbour Azerbaijan which has an
extensive military budget. Moreover, Heydar Aliyaglae former Azerbaijani president and
father of the current president Ilham Aliyev, oc@dp high-ranking positions, both in the
Committee for State Security of the Soviet UnioiG@) as well as the Azerbaijani branch of
the Communist Party of the Soviet Union, during Swwiet era. This resulted in more cordial
relations towards Russia under his rule after theoa'état in 1993, which is continued by his
son. This ambivalent relationship is further corgied by the latest tensions between Russia
and Turkey in the context of the Syrian Civil Waurkey is one of Azerbaijan’s closest allies
as both of the countries, among other things, stterecommon enemy — Armenia. Ankara,
for instance, still upholds an embargo against Aviaevhich it established in solidarity with
Azerbaijan during the Nagorno-Karabakh War in 1998nce, the Russian-Turkish dispute
engendered public mediation offers by the Azerbaijgovernment® Nonetheless, the
possibility exists that Azerbaijan will take sidegth Russia and join the EEU in the future.
The question arises, which impact this might hanethe overall situation of human rights,
and LGBTI human rights in particular, in the coyntit is feared that, following the Russian

24 http://www.consilium.europa.eu/en/policies/easteantnership/azerbaijan/

% https://ge.boell.org/en/2014/08/02/human-rightsHiaaigan-chronicles-crackdown
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example, anti-propaganda laws might be introdueesda look to those countries which
already joined the EEU indicates. Kyrgyzstan, fostance, “is considering an anti-LGBTI
‘propaganda’ bill, which would outlaw any publicfenmation ‘aimed at forming positive
attitudes toward non-traditional sexual relatidifg’Violations could then be punishable with
up to one year imprisonment, according to the Kilizakhstan drove forth draft legislation
against ‘propaganda of non-traditional sexual aagon’ in early 2015, but midyear,
Kazakhstan’s Constitutional Council found the pegdiegislation unconstitutional without
addressing the discriminatory nature of the bilinkan Rights Watch stated that “[i]f the bill
was rejected only on the grounds that it was vagwerded, there is no guarantee that future
legislation would respect the non-discriminationligdtion in international human rights
law”.*® Parallels to the situation in Azerbaijan are emtdsince hate speech against LGBTI
individuals occurs on the highest levels of theitmpall system, as the EP stated in its
Resolution.

In the last years, Russia has been successfulljeimgnting the manipulation of LGBTI
issues to advance Russian foreign policy objeciivéts spheres of interest. Hence, close ties
of post-Soviet countries to Russia have either gmtad anti-discrimination legislation from
being adopted or have led to the introduction efaiéed anti-propaganda laws, or at least the
proposal of bills, which are inspired by the Russaample. So far, the EU has yet to come
to a conclusion on how to effectively respond tosth developments in order to further
promote LGBTI human rights in the region in themiework of the ENP and EaP. First and
foremost, the EU has to find an uncompromising @nsistent approach of its foreign human
rights policy in general, and towards LGBTI humaghts in particular. In short, LGBTI
issues are politicised in all three South Caucasustries, and also find themselves in the
tug-of-war between the EU and Russia as both tgnforce their economic and geostrategic
interests upon the region.

IV. The EU’s efforts to strengthen LGBTI human rights among its member states and
third countries

The launch of the European External Action SeriEEAS) in 2011 can be seen as an
attempt to realise a common, consistent and efie&U foreign policy. This diplomatic body
oversees the external policies, strategies, ingnisnand missions of the union and its work
IS coogtljinated by the High Representative of theolbrfor Foreign Affairs and Security
Policy.

As explained at the beginning of section lll, thg &ngages with the South Caucasus region
in the framework of the ENP, and as a part of thatEaP. There are various financial EU
community instruments, managed by the European Ussion, in place to support those
policies. Besides the European Instrument for Deamcand Human Rights (EIDH®) the
main instrument is the European Neighbourhood aadnBrship Instrument (ENPT)
respectively the succeeding European Neighbourhbmirument (ENB*. While the
European Commission decides, what the prioritiegHe next funding period should be, the
instruments themselves are coordinated by the EEAS EU delegations on the ground then
manage the funds on a daily basis, and hence, emgomsible for the assessment and
monitoring of the projects. Within those programirfemmework, the EU is eager to involve
civil society in all three countries, among othleings by supporting them financially or to

2 http://www.lgbt-ep.eu/press-releases/eu-leadersadermnswers-from-kyrgyz-president-over-anti-lgitiiago-bills/
%0 https://www.hrw.org/news/2015/07/23/kazakhstan-gttmunity-living-fear

%L http://eeas.europa.eu/background/index_en.htm

%2 http://www.eidhr.eu/whatis-eidhr

%3 http://ec.europa.eu/europeaid/funding/europeanheigrhood-and-partnership-instrument-enpi_en

%4 http://eeas.europa.eu/enp/how-is-it-financed/inéexhtm




make use of their expertise in regard to the manigoof projects in plac& The Eastern
Partnership Civil Society Forum, for instance,drie strengthen the dialogue between CSOs
in the EaP countries and the EU, as they are seenmotor for the promotion of human
rights and fundamental freedoms, democratic prlasipand the demand for government
accountability*® The joint communication of the European Commissinrihe reviewed ENP
from November 2015 reinforced this approach ofose&lcooperation with CSO5Moreover,
the Council agreed on “enhanced support to cividiedy and a renewed focus on the
importance of gender equaliffin its press release from December 2015. In thigext, EU
institutions repeatedly stress the importance odgular exchange with CSOs who work on
LGBTI human rights in countries with a precarioutsiaion for LGBTI individuals. Those
CSOs remain an important and appreciated sourcafofmation about possible LGBTI
human rights violations, and their information iscaused to draft statements to the
government of the country in question.

With the adoption of the Guidelines to Promote &rdtect the Enjoyment of All Human

Rights by Lesbian, Gay, Bisexual, Transgender amersex (LGBTI) Persons in 2013, the
EU expressed, at the highest political level, teeednination to make LGBTI human rights
one of the EU’s foreign policy priorities. The geiches are constituted of a set of norms,
priority areas of actions, instruments, as wellhesapplicable international and regional law.
As there are only eleven guidelines in total, teeas those main priorities is limited and it,

once again, reveals the importance that is giveb@GBTI issues by EU policymakers. The
EU’s aspiration to mainstream human rights in &lt®foreign actions also refers to LGBTI

human rights, and the EU delegations, being parthef EEAS, and EU member states’
embassies should work together in third countepursue the objectives of the guidelines.
The EU’s four main priority areas of action in redy#o LGBTI human rights, as stated in the
guidelines, are:

* Decriminalisation and Combatting discriminatory taand policies,
* Promoting equality and non-discrimination,

» Combating LGBTI-phobic violence,

e Support and protection for human rights defenders.

As a matter of course, the EU delegations and Elhipee states’ embassies in the South
Caucasian countries are obligated as well to imptegnthose guidelines. As a result of the
prioritisation of LGBTI human rights in EU foreigpolitics, the EEAS is also eager to
strengthen its cooperation with the Council of &dCoE) in regard to those issues. Despite
the fact that the CoE has less power and therédoks mechanisms to exert pressure on its
members, it adopted the ‘Recommendation of the Citteenof Ministers to the member
states on measures to combat discrimination onngiowf sexual orientation and gender
identity’ in 2010, which is a landmark soft law dmgent in regard to LGBTI rights.
Georgia, for instance, is one of the signatory taes of this document, which can be used by
local CSOs as a reference to hold the governmeuatable. Hence, the symbolic value of
this document should not be underestimated, andn&tance, the EU’'s LGBTI guidelines
regarding third countries include a reference ®rdcommendation. However, no periodical
assessments in the CoE member states are takicg tpl@&nsure an effective implementation

% https://democracyendowment.eu/
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of this recommendation. By contrast, in some coesytrdiscriminating legislation against
LGBTI individuals is (re-)introduced, for example Russia.

As mentioned before, as a result of the ENP, anck pecifically the EaP, progress has been
made in the case of Georgia in regard to the legdaéction of LGBTI people’s human rights.
The EU has been able to use the association pramedsthe negotiations about the
prospective visa liberalisation as leverage in ordeimprove certain aspects of LGBTI
individuals’ lives. However, as CSOs on the growniticise, the introduced norms are not
effectively implemented by the Georgian governmdiite same is feared for the LGBTI
guidelines by the relevant NGOs. Although the e#faare apparent, the EU still lacks a
coherent common approach regarding its foreigrcpoéind the promotion of LGBTI human
rights in particular. As EU-based NGOs have poirdetion a regular basis, a comprehensive
roadmap for LGBTI issues inside the EU, analogaushe LGBTI guidelines concerning
third countries, is still missing. This, of courgesults in a diminished credibility of the
union’s attempt to export ideas that are not futkgrnalised by its own member states. The
discrepancies between the legal situations of LGBdividuals in the different EU countries
lead to violations of their rights within the EU anregular basis. One could, for example,
argue that the right to freedom of movement isosesty limited for a legally married same-
sex couple, for instance from Spain or Belgiumcase they move to Italy, where no legal
recognition of same-sex partnership whatsoevetexsunified approach to legally change
sex markers for trans persons has also not beemdfamong the EU member states.
Moreover, a majority of EU countries still lack cprehensive anti-discrimination legislation
which includes sexual orientation, gender identityd gender expression as grounds of
discrimination. Hence, the question arises, how B¢ can successfully implement its
guidelines on LGBTI rights and promote equalitytlird countries without resolving these
distinct contradictions.

V. Recommendation’

The following is a set of general and country-speaiecommendations to various EU
institutions, member states, EU delegations in [s@ducasus countries, local governments
and the civil society sector that would contribtbethe enhancement of the conditions of
LGBTI individuals and communities in each countitye full protection of and respect for
their human rights, and their complete integratrgo the respective societies.

General Recommendations

For all three South Caucasus countries, it is regended to:

* Introduce measures for better qualification andomdkeeping of hate crimes and
relevant statistics, as well as measures targeétsgokaific response to such crimes;

* Enhance communication among the EU, the local gwwents and civil society
organisations (CSOs) in keeping with the Guidelib@sPromote and Protect the
Enjoyment of All Human Rights by LGBTI Persons;

» Support the freedoms of expression and assemblyh®rbenefit of marginalised
groups, including LGBTI groups.

Recommendations: Armenia

For entities in Armenia, it is recommended to:
* Introduce comprehensive stand-alone anti-discrittindegislation, including sexual
orientation and gender identity (SOGI) as grouratsdiscrimination, and ensure the

“* The following recommendations are not draftedhgyauthor of this report, but are the outcome wésg, internal as well as external,
meetings during the 4-day-encounter and were coepbg the participating activists. The recommermtestivere consolidated into a joint
document and shared with the interlocutors andratleatified relevant actors in follow-up commurtioa.



official involvement of LGBTI organisations in publ hearings and discussions
regarding the law;

* Raise public awareness of EU-Armenia relationsluoing EU institutions, and the
benefits it entails among the Armenian society;

* Ensure the development of comprehensive hate degislation that would employ
SOGI as an aggravating circumstance;

* Incorporate the protection of LGBTI human rightslageneral human rights, as well
as anti-discrimination principles, as a prereqeisfor donor funding of state
programmes.

Recommendations: Georgia

It is recommended to:

* Introduce implementation/enforcement mechanisnthenLaw on the Elimination of
All Forms of Discrimination;

» Depoliticise LGBTI issues and uphold the principfestate secularism;

» Eliminate legislation flaws to provide equal emptegnt opportunities and transparent
precontractual relations, including the eradicationof workplace
discrimination/harassment;

* Include the SOGI basis (motive) in the process aification of the Istanbul
Convention;

* Together with the introduction of a streamlinedatggy for maintaining hate crime
statistics, develop a specialised unit within thieistry of Internal Affairs that would
be specifically tasked with handling hate crimes.

Recommendations: Azerbaijan

For entities in Azerbaijan, it is recommended to:

* Avoid the term “LGBTI” in mission statements, amukstead focus on gender and
human rights issues to address hate speech andriratein Azerbaijan (for human
rights organisations working in Azerbaijan);

» Continue “underground” support of the EU for cisidciety organisations (CSOs) to
protect LGBTI organisations from being targetedhry NGO law, which prohibits the
operation of non-registered organisations;

« Collect reliable data on hate crimes and hate $pee@zerbaijan in order to raise
awareness on the widespread level of human rigiolatons and impunity in the
country.

Long-term recommendations for Azerbaijan are as\id:

» Establish hate crime and hate speech legislat@miowed by comprehensive training
of state authorities as well as the health sectdmaedia representatives;

» Eradicate impunity within the judiciary and law erdement agencies and ensure
awareness raising on SOGI;

* Ensure proper training and awareness raising oficakegersonnel in terms of
providing discrimination-free targeted care for LQpatients;

* Ensure awareness raising and sensitisation of megpeesentatives in order to
preclude hate speech in the media and ensure dbatalists use human rights
language in reporting on LGBTI issues.

VI. Conclusion

In the course of the four-day-encounter, certairpartant aspects could be extracted.
Problems in the day-to-day work of local LGBTI onggations as well as EU delegations on



the ground, flaws in existing legislations, lacks implementation, and opportunities for
future activities and cooperation were identifiead aclearly named. These findings are
reflected in the report as well as the include@nemendations.

It has become clear that LGBTI issues remain aitbemsopic in many parts of the world,
including the South Caucasus region. With the adopdf the “Guidelines to Promote and
Protect the Enjoyment of All Human Rights by LGBHérsons”, LGBTI human rights have
become a priority of the EU’s human rights poliowards third countries. However, the EU
has to continue to follow a cautious and balancedwall as consistent and persuasive
approach to achieve effectiveness. A public andflictual approach, by contrast, might
oftentimes be counterproductive. The participatatjvists were urged to follow the same
approach of EU representatives during the seveeatimgs. Subsequently, the importance of
acknowledging positive results in order to makehfer progress towards the improvement of
LGBTI human rights was highlighted. The activisteemselves repeatedly outlined the
importance of not only the introduction of legighait to protect LGBTI individuals, but also
the urgent need for a more effective implementatainthe aforementioned. The EU
institutions’ officials were therefore reminded tse all mechanisms available to exert
(diplomatic) pressure and hold the governmentaugstjon accountable for their international
commitments. As the draft recommendations illustrdlhe communication among the EU
institutions and local stakeholders still needsb® improved, with due regard to the
Guidelines to Promote and Protect the Enjoyme#tiiafluman Rights by LGBTI Persons.

In all three South Caucasus countries, the LGBTimaonities constitute especially

vulnerable societal groups, as they either lacklaggl protection at all or the laws in place
are not effectively implemented. Hence, one denthatiholds true for Armenia, Azerbaijan,

as well as Georgia is the introduction of meastweisientify and to record hate crimes, the
implementation of comprehensive training for thev lanforcement agencies, as well as
measures of response to such crimes. In additi@nexertion of the freedoms of expression
and assembly in all three countries is oftentim&gfully) guaranteed for LGBTI groups, and

the support for minority rights from the governnmgides has to increase.

Moreover, it has become evident, that individuaihwiverging gender identity constitute an
especially vulnerable group within the LGBTI comriunin the three South Caucasus
countries. Hence, they mostly remain invisible, docal LGBTI organisations, therefore,
regularly struggle to identity the specific indivgls as well as their challenges and needs.
One of the outcomes of the encounter was to determvays to, for instance, better include
intersex people in the LGBTI organisations work.

The four-day-encounter in Brussels in December 2@itSonly resulted in a vivid exchange
of experiences, an elaborate set of recommendatmngarious EU institutions, member
states, local governments and CSOs, and a comigheaction plan for the follow-up, but
was also an example for effective cross-border emimn, given the bad relations between
Azerbaijan and Armenia for instance. Some of thaippants of the encounter prove the
success of such cross-border initiatives everyasathey are part of the three-year EU-funded
action titled “Solidarity Network for LGBTI in Arm@a and Georgia”, which consolidates the
efforts of two organisations from each of the twaumtries. Within the framework of the
project, large-scale country-wide studies on honobphattitudes as well as assessments of
the legal situation of LGBTI persons in the two otries were conducted to combat homo-
and transphobia within the societies in the long-riMoreover, the project also aims to
actively work with the Ministry of Internal Affairend Prosecutor’s Office of Georgia to
increase the sensitivity of law enforcement offscey LGBTI issues, and, for that matter, to
envision capacity building trainings for relevanB@s and activists in both countries. The
ultimate objective is to enhance the protectiorad respect for LGBTI people's rights and



combat homo- and transphobia, as well as promo®Tl@eople's inclusion in Georgia's and
Armenia's respective societies with long-term peusg.

To sum up, LGBTI human rights defenders in the B&aucasus region are not only LGBTI
activists, but political activists who fight againall types of human rights violations and
malfunctioning of the political system, such asraption, election fraud, repression, and so
forth. It is, therefore, inevitable to support tedsuman rights defenders and their work to
achieve improvements in regard to not only humghtsi, but also democracy and rule of law.



