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Executive summary

Ten years after the 2013 Lampedusa shipwreck killed an estimated 360 migrants, state-led
search and rescue operations are persistently absent in the Mediterranean — despite the
continuously high number of distress cases of persons attempting to cross in unseaworthy
boats. In response, over the past 10 years, various non-profit actors have set up civil search
and rescue operations. However, their operability and effectiveness fluctuate to a considerable
degree depending on state actions. This is because European governments have been restricting
and hampering civil search and rescue activities in various ways over the past years. In light
of this, the present study examines the options for the German government to support civil
search and rescue operations at the national and European level.

In order to outline key areas for support, Part I provides an overview of how EU governments
are currently obstructing civil search and rescue operations. These measures include
restricting the entry of ships seeking to disembark rescued migrants (Part 1.1), delays in
granting port access (Part 1.2), the detention of ships under the guise of maritime safety
checks (Part 1.3), restrictive codes of conduct (Part 1.4), registration requirements for
NGOs (Part 1.5), the criminalisation of humanitarian action (Part 1.6) and the denial of
flag state registration (Part 1.7).

Against this background, Part II highlights options for the German government to support
civil search and rescue operations and outlines recommendations anchored in the current
legislative reforms discussed at the EU and national level.

At the national level, the study recommends that the German government establishes
continuous funding for civil search and rescue operations (Part 1I.1). As a flag state, it
should also set a best practice example by, inter alia, revoking the recent amendments of
the German Ship Safety Ordinance and protecting vessels registered under German flag
from excessive detention practices by other Member States (Part I1.2).

At the EU level, the study proposes that the German government increases its cooperation
and coordination efforts with other EU Member States. Specifically, Germany should
advocate for a European framework focussing on human rights and the rescue of persons
in distress, mitigating excessive national requirements for ship registration or rescue
operations, and providing for effective monitoring mechanisms for any state- and EU-led
missions at sea (Part I1.3).

The recommendations also call on the German government to effectively contribute to EU
solidarity and relocation mechanisms, in particular by advocating for a human rights-based
solidarity mechanism, by stepping up its ad hoc relocation and solidarity quota, and by
facilitating humanitarian relocation by cities and federal states under Section 23 of the
German Residence Act (Part 11.4).
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In the ongoing negotiations over the New Pact for Migration and Asylum, Germany should
increase efforts to prevent the criminalisation of civil search and rescue operations, inter alia
by advocating for a reform of the Facilitation Directive, which prioritises the safeguarding
of life and clearly distinguishes between smuggling and rescue operations. To set a best
practice example in that respect, the study proposes that Germany should implement the
humanitarian exception clause in Section 96 of the German Residence Act (Part I1.5).

Lastly, the German government should require that any EU cooperation with third countries,
including Libya, be conditioned on their full compliance with international human rights
law and with the Law of the Sea standards for search and rescue. The study therefore calls
upon the German government to refrain from supporting the so-called Libyan Coast Guard
in any European Union Trust Fund project and to push for revising the mission of the EU
military operation EUNAVOR MED IRINI (Part I1.6).

The concluding Part 111 organises the recommendations into those concerning Germany as

a flag state, as an important financial player and as a powerful political player at the EU
level, and those calling for best practice examples.
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Foreword

“Parties shall ensure that assistance be provided to any person in distress at sea. They shall
do so regardless of the nationality or status of such a person or the circumstances in which
that person is found.”

(International Convention on Maritime Search and Rescue, Annex 2.1.10, 1979)

Every year, hundreds of migrants and refugees drown by crossing the Mediterranean Sea,
making it the world’s most dangerous journey. The latest dramatic shipwreck off the coast
of Pylos, Greece, in June 2023, was again sad evidence of this reality. Since 2014, the
International Organisation for Migration (I0M) has recorded more than 20,000 deaths on
this route. Incidentally, in 2014, the Italian government also terminated their rescue op-
eration ‘Mare Nostrum’, due to a lack of support by other EU Member States. Within one
year, this operation had saved the lives of around 150,000 people. Since then, European
governments have left a dangerous vacuum, which civil society organisations attempt to
fill by saving lives through their search and rescue (SAR) efforts. Both, the International
Convention on Maritime Search and Rescue, as well as EU law, necessitate assisting people
in distress at sea.

Besides not fulfilling these duties via effective state-led search and rescue operations, some
EU Member States have gone the opposite direction by restricting and hindering civil-
ian-led search and rescue. These restrictions include banning or delaying the entry of ves-
sels carrying rescued migrants, misuse of port state control or flag state jurisdiction, and
putting additional burdens on civil society actors, ranging from administrative hurdles to
criminalization. Despite these challenges, civil society actors across Europe persevere in
their SAR activities in the Mediterranean Sea.

The current German government has explicitly committed to state-led SAR, supported and
coordinated by the EU, and stated in their coalition agreement that civilian SAR opera-
tions shall not be obstructed. In this context, the Heinrich Béll Foundation European Union
wants to contribute to this debate and has commissioned a study to explore the different
options the German government could take to support SAR operations. We hope that this
study can help the German government, and other EU Member States, in taking a leader-
ship role in this field.
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Exploring the scope for action to live up to international law and improve the human rights
situation of migrants and refugees, this study is guided by three essential questions:

1. How have search and rescue operations in the Mediterranean Sea been hampered by
government action?

2. What legal scope for action exists for the German government to support search and
rescue at sea?

3. What avenues for action does the German government have within the European context?

We would like to thank the authors of this study: Prof. Dr Anuscheh Farahat, Prof. Dr Nora
Markard, Isabel Kienzle, Jonathan KieB3ling and Marlene Stiller. Their rigorous research
and dedication have provided valuable insights into the legal possibilities for action.

We hope that the findings of this study will contribute to an evidence-based discourse on
the responsibility and feasibility of rescuing and providing assistance to people in distress
at sea, and that it can contribute to decisive decision-making in this regard.

July 2023

Roderick Kefferpiitz
Director, Heinrich-Boll-Stiftung European Union, Brussels

Neda Noraie-Kia,
Head of Migration Policy Europe, Heinrich-Boll-Stiftung, Thessaloniki

Hannah Goerlich

Head of Programme EU and International Politics,
Heinrich-Boll-Stiftung European Union, Brussels
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Introduction

The duty to render assistance to persons in distress at sea is an age-old obligation that is to-
day also contained in the 1980 UN Convention on the Law of the Sea (UNCLOS), the 1979
International Search and Rescue Convention (SAR Convention) and the 1974 International
Convention for the Safety of Life at Sea (SOLAS). This codification ‘constitutes a recog-
nition that a universal duty to rescue at sea has existed since time immemorial, that this
duty has been respected without regard to changing views regarding the juridical status of
the sea, and that this duty finds new support in modern international law in the increasing
acceptance of humanitarian norms in state practice and conventional law.’t"

This obligation under international law binds any seafarer who comes across a person in
distress at sea,'® furthermore, flag states must ensure that their shipmasters fulfil this
duty,®' and coastal states must establish and maintain effective search and rescue (SAR)
services in order to be able to respond effectively to distress calls in their declared search
and rescue regions (SAR zones).

The Mediterranean has long become the deadliest strait in the world.™ Since 2014, the
International Organization for Migration (I0M)’s Missing Migrants Project has document-
ed 25,390 migrants who have died or went missing trying to cross it.” In October 2013,
the death of over 500 men, women and children in three shipwrecks shocked many. EU
Commissioner for Home Affairs Cecilia Malmstrom commented: ‘Let’s make sure that
what happened in Lampedusa will be a wakeup call to increase solidarity and mutual sup-
port and to prevent similar tragedies in the future.’™

Only Italy responded by launching Operation Mare Nostrum, a deployment of its Navy
forces that rescued over 100,000 people between 18 October 2013 and September 2014.
Despite these efforts, between 1 June and 15 September 2014 alone, 2,200 died."”? When
I[taly ended its operation after one year, Frontex Operation Triton, and later its succes-
sor Operation Themis, shifted the focus to ‘enhanced law enforcement’.!® The number of
deaths rose immediately,'® as experts had warned it would.'*® The shipwrecks in April
2015 left over 1,300 migrants dead or missing in a single month."**) While the 2019
Frontex Regulation now contains express language on SAR obligations, it only makes them
part of the agency’s mission ‘during border surveillance operations at sea’ that are ongoing
anyway.®? Operation Themis focusses on aircrafts and drones that cannot be directly called
to rescue.'* In 2014, the European Commission asserted: ‘Frontex is neither a search and
rescue body nor does it take up the functions of a Rescue Coordination Centre’™#: this has
not changed. Meanwhile, the agency continues to be accused of involvement in pushbacks
and other illegal activities,*> as corroborated by a recently leaked report of the European
Anti-Fraud Office (OLAF),*® and several non-governmental organisations (NGOs) have
urged the International Criminal Court (ICC) to investigate.®”’ Despite repeated calls
for the re-activation of state-led search and rescue operations,*® neither the EU nor its
Member States have launched an operation with an express search and rescue focus.
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Adgainst this background, civil society actors around Europe have sought to fill the gap left
by state inaction, by mounting their own rescue operations. A whole range of NGOs have
been founded since the end of Mare Nostrum, including the Migrant Offshore Aid Station,
Watch the Med Alarm Phone (both in 2014), Sea-Watch, SOS Méditerranée, Proactiva
Open Arms, Jugend Rettet (all in 2015) and Sea-Eye (in 2016). Most of these organisa-
tions continue to provide search and rescue services to this day.™**

Over the years, however, European governments have been restricting and hampering civil
search and rescue operations in various ways, in particular by banning or delaying the entry
of ships seeking to disembark rescued migrants, by abusing port state control or flag state
jurisdiction, or by seeking to hamstring civil society actors through administrative burdens
or criminalisation. Part I of this study examines these practices and their repercussions on
civil search and rescue operations.

Part II then examines what Germany can do to support civil search and rescue operations
and makes concrete recommendations, anchored in the current legislative reforms dis-
cussed at the EU and national level. Specifically, this study recommends that the German
government: (1) establishes continuous funding for civil search and rescue operations;
(2) sets a best practice example as a reliable flag state; (3) increases its cooperation and
coordination efforts with other EU Member States; (4) effectively contributes to solidarity
and relocation mechanisms; (5) increases efforts to prevent the criminalisation of civil SAR
missions; and (6) requires that any cooperation with third countries is conditioned on their
compliance with human rights and the law of the sea.
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I. How EU governments are obstructing
civil search and rescue missions
in the Mediterranean

As soon as civil search and rescue activities began, EU Member States have sought to
obstruct them. Measures include blanket entry restrictions, especially during the Covid-19
pandemic (see 1.1.), long delays in granting port access (see 1.2.), the detention of ships
under the guise of maritime safety checks (see 1.3.), or denial of flag state registration
(see 1.7.); thus, since 2016, NGO ships were blocked at least 24 times for varying admin-
istrative reasons.’ Other measures target civil search and rescue providers specifically or
civil society organisations more generally, including restrictive codes of conduct (see 1.4.),
registration requirements for NGOs (see 1.5.) or the criminalisation of humanitarian action
(see I.6.). Their common denominator is the aim to impede effective search and rescue op-
erations by civil society organisations.

1. Obstruction through entry restrictions

In 2019, the Italian government under Minister of Interior Matteo Salvini aimed at closing
[talian ports to civil search and rescue ships. Salvini issued several ministerial instructions
prohibiting particular ships from entering coastal waters.?) A 2019 decree-law'?? enabled
the minister to prohibit a ship with undocumented migrants on board from entering Italian
coastal waters,'?*) and it increased the maximum fine for entry without authorisation to EUR
1 million (previously EUR 50,000).2% It also authorised the arrest of captains of such ships
and ordered the automatic seizure of the ship. The decree made no mention of the non-
refoulement principle.’ Salvini is facing several trials for these instructions.®® On 5 October
2020, the new government repealed the decree and reduced the fine to EUR 10-50,000."

During the Covid-19 pandemic, Italy and Malta also declared that, for the duration of the
national Covid-19 health emergency, their ports did not fulfil the criteria of a Place of
Safety for the purposes of SAR conducted by vessels flying foreign flags.?®

As set out in our previous study, such blanket port closures are inconsistent with interna-
tional law, including with World Health Organization (WHO) Regulations.?”

On 2 January 2023, the new Italian government issued a subsequent decree®® that makes
the permission for entry of search and rescue vessels into Italian ports conditional upon a
range of criteria that are partly also contained in Italy’s Code of Conduct, which will be
addressed below (section 4).
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2. Obstruction hy delay: stand-offs

Shipmasters who have rescued persons from distress at sea are under an obligation to dis-
embark the rescued persons at a ‘place of safety’.* However, no state is under a specific
obligation to provide such a place of safety by opening its ports to a rescue ship. This gap
in the law of search and rescue — as well as the lack of any European guidance on this point
— means that civil SAR vessels must negotiate access to a port of safety on a case-by-case
basis with different coastal states.

Mediterranean EU Member States have often been intransigent in such situations, leaving
rescue ships at sea in week-long stand-offs, thus delaying the assignment of a port of safety.
The EU Fundamental Rights Agency (FRA) reported 19 such stand-offs in the first half
of 2022, in which a total of 3,716 rescued people had to remain at sea for more than 24
hours before the national authorities allowed them to disembark; in 12 of these cases, the
stand-offs lasted for more than a week.”??’ As Malta has been failing to meet its responsi-
bility to secure effective rescues within its SAR zone,”*! all of these cases concerned Italy.
During Matteo Salvini’s time in office as Italy’s Minister of Interior, at least 25 stand-offs
took place.# In relation to such stand-offs, the former minister is facing several criminal
charges for kidnapping; the Italian Senate has lifted Salvini’s immunity for that purpose.>
The government led by Meloni has returned to this hard-line stance.?®

Denying rescue vessels port access causes security risks on board, especially since rescued
persons are often in urgent need of intensive medical care, for which the vessels are not
equipped. It can also cause high costs, especially for merchant vessels, which are diverted
from their route and experience undue delays for their cargo. As a result, these stand-offs
also have a deterring effect on merchant vessels, incentivising them to ignore distress calls
or to avoid routes where they may have to render assistance. Long stand-offs thus make
rescue activities much more dangerous. They are also not in keeping with the International
Maritime Organisation’s Guidelines on the Treatment of Persons Rescued at Sea, according
to which: ‘Governments and the responsible RCC should make every effort to minimize the
time survivors remain aboard the assisting ship’®”! and only cause delays that are the ‘un-
avoidable’ result of coordination.®® The guidelines also stress: ‘A ship should not be subject
to undue delay, financial burden or other related difficulties after assisting persons at sea;
therefore coastal States should relieve the ship as soon as practicable.’®%

3. Obstruction under the guise of ship safety: port state controls

Generally, a flag state exercises exclusive jurisdiction over ships flying its flags; this in-
cludes the duty to ‘take such measures for ships flying its flag as are necessary to ensure
safety at sea’."®’ However, when a ship accesses a coastal state’s port, the port state has the
right to inspect ships sailing under a foreign flag. This power has been used aggressively by
Mediterranean port states to detain private search and rescue ships.
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Legal framework

This inspection power is outlined in the 1982 Paris Memorandum of Understanding on Port
State Control (PSC)," and it is contained in the SOLAS Convention.™? The International
Maritime Organisation (IMO) has passed Procedures for Port State Control™*! and a code
of good practice for port state control officers.k

The EU Directive on Port State Control (Recast)™! governs the inspection powers of EU
port states. While Article 3(4) of the Directive excludes from its scope, inter alia, govern-
ment ships used for non-commercial purposes and pleasure yachts not engaged in trade, the
Court of Justice has recently clarified that private SAR vessels do fall within the Directive’s
scope, despite their non-commercial activities, because the exceptions are to be regarded as
exhaustive and interpreted strictly.®

Under the Directive, the port state can periodically inspect ships entering its ports. The fre-
quency of these inspections depends on the risk profile of the ship (low risk/standard risk/
high risk).” Standard-risk ships are regularly inspected every 10 to 12 months. Additional
inspections can be triggered by ‘unexpected factors’™® and must be carried out in case of
‘overriding factors’.M” Depending on the category of inspection (periodic or additional),
different types of inspection (initial, more detailed or expanded) can be conducted.®"

Deficiencies found during an inspection can constitute grounds for detaining the ship.®
Undue or delayed detentions must be compensated.®? The quantity of deficiencies found,
and detentions ordered, upon ships sailing under its flag impacts the flag state’s ranking in
the classification from quality flags to high-risk flags (white, grey and black list).5*

In Germany, the relevant provisions are transposed in Section 12 of the Ship Safety
Ordinance®™* (Schiffssicherheitsverordnung, SchSV) and Section 138 of the Sea Labour
Act™>) (Seearbeitsgesetz, SeeArbG). In Italy, they are contained in Legislative Decree
No. 53/2011;"% this law is relatively narrowly worded and only includes vessels used for
commercial purposes.

Practice and obstacles to civil SAR activities

Ships belonging to NGOs that conduct civil search and rescue activities are frequently de-
tained following Port State Controls by Italy. The EU Fundamental Rights Agency’s June
2022 update reports 11 such detentions by Italy™”; in addition, the Sea-Watch 3 was
again detained in September 2022.58

Among the most common deficiencies found in SAR vessels by port authorities are an
excessive number of people on board, an excessive number of life jackets on board (which
are not included in the certificates), an inadequate sewage system, environmental pollution
and the lack of a registration as rescue ship. Since deviations from such rules can usually
be justified by the duty to rescue at sea, not only the vessel owners but also the flag states
regularly object to these allegations.
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Between 2019 and 2021, out of the 17 German flagged ships that were detained,% most
were civil search and rescue ships. The comparatively high number stands in stark contrast
to the overall performance of the German flag, which is ranked on the white list.

These practices have partly been found to be unlawful by the EU Court of Justice in the
Sea-Watch case.

Limits on port state control: the Court of Justice on the Sea-Watch case

Following the detention of the Sea-Watch 3 and the Sea-Watch 4 in the summer of 2020, the
NGO Sea-Watch initiated legal proceedings against the Italian port state inspection reports
and detention measures. Seized with a preliminary question by the Regional Administrative
Tribunal of Sicily (which had also suspended legal proceedings by Sea-Eye against two
detentions of its former ship Alan Kurdi®™%), the Court of Justice of the European Union
(CJEU) delivered its ruling on the interpretation of the Port State Control Directive in
August 2022.7%4 Tt not only clarified that private SAR vessels fall within the scope of the
Directive, as already mentioned,? but also contributed to more legal certainty regarding
Port State Controls on private SAR vessels.t*

Both ships were flying the German flag and were registered in Germany as ‘general cargo/
multipurpose’ ships, equipped with a Cargo Ship Safety Equipment Certificate (CSSE).[%
Following rescue operations by the SW3 and the SW4 in the summer of 2020, the Italian
Health Minister ordered both ships to anchor nearby for Covid-19 prevention measures, and
then, following an inspection, due to technical and operational irregularities. The case con-
cerned the claims by Italy that the ships were not ‘certified to take on board and transport
several hundred persons, as they did in the summer of 2020, or fitted with suitable technical
equipment, in particular as regards the treatment of wastewater, showers and toilets’.'>’

Finding no reference point for an ‘overriding factor’,'®®’ the Court examined whether the
number of persons on board a ship exceeding the maximum number provided for in its safe-
ty certificate can constitute an ‘unexpected factor’, in particular ‘[slhips which have been
operated in a manner posing a danger to persons, property or the environment’.t”!

The Court clarified that this is not the case as such:

Having regard to the legal context of that provision, the systematic use of cargo ships
for activities relating to the search for and rescue of persons in danger or distress at
sea may not be regarded, solely on the ground that it results in those ships transport-
ing persons in numbers which are out of all proportion to their capacity in that regard
as derived from their classification and certification, and regardless of any other cir-
cumstance, as an unexpected factor [...], permitting the port State to undertake an
additional inspection.©®
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Such an interpretation, it added, would be incompatible with SOLAS and UNCLOS™%
because it would *hamper the effective implementation of the duty to render assistance at
sea’’% and because persons on board by reason of force majeure or rescue obligations do
not count for the purposes of SOLAS’s safety requirements.”%

The Court emphasised that the Directive does not preclude the finding that ships which
systematically carry out SAR activities have been operated in a manner posing a danger to
persons, property or the environment. While Article 11(b) of the Directive, which assigns
the decision on additional inspections to the professional judgment of the competent au-
thority, confers a broad discretion,'”?! this discretion is not without limits:

However, the decision taken by that authority must nevertheless still be reasoned and,
as to the substance, justified both in law and in fact. In order for this to be the case,
that decision must be based on serious indications capable of establishing that there is
a danger to health, safety, on-board working conditions or the environment, in view of
the relevant provisions of international and EU law, having regard to the conditions
under which the operation in question took place. [...] The factors which may be tak-
en into account for the purposes of that verification include (i) the activities for which
the ship in question is used in practice, (ii) any difference between those activities and
the activities in respect of which the ship is certified and equipped, (iii) how frequently
those activities are carried out and (iv) the equipment of that ship with regard to the
expected (but also the actual) number of persons on board.”*!

Italy had also criticized the discrepancy between the use of the ships for systematic SAR
activities and their ‘cargo ship’ certificates. The Court emphasized the flag state’s exclu-
sive power to issue certificates and its primary obligation to ensure compliance with clas-
sification requirements, with the port state as a ‘second line of defence’."’* Therefore, the
port state cannot require that the ship obtain different certificates or that it comply with
requirements applicable to a different classification.”>

The Court thus clarified that additional port state inspections on private SAR vessels may
only take place ‘if that State has established, on the basis of detailed legal and factual ev-
idence, that there are serious indications capable of proving’ that there is a relevant safety
risk.'¢! In other words, in contrast to the current practice in Italy, the decision to conduct
additional inspections must be based on a thorough assessment of the circumstances in the
individual case. Therefore, the threshold for such inspections is high.

However, even when a past unsafe operation (and thus a reason for inspection) has been
established, this does not in itself justify detention. Rather:

It is also necessary for that State to establish in a given case, first, that such a danger or
future risk is a clear hazard and, second, that the deficiencies giving rise to that danger
or risk, either individually or together, make the ship concerned unseaworthy.”’”
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The Court has thus rightly clarified that the Directive must be interpreted in line with
UNCLOS and SOLAS. However, its focus on ‘systematic’ SAR activities finds no basis in
these conventions. International law does not distinguish between coincidental or system-
atic rescue activities. While it is the right of the NGO ships to sail in the Mediterranean,®
it becomes their duty to rescue persons in distress once in their vicinity. Article 98(1) of
UNCLOS only provides for a very narrow exception in cases of ‘serious danger to the ship,
the crew or the passengers’; this is because ‘a master’s first obligation is to the safety of his
or her ship’.”"? This means that the duty to rescue does not apply when saving lives would
mean risking the lives of crew and passengers — a threshold that is certainly not reached
in the situations at issue here. Lack of certification for the number of persons rescued and
the inadequacy of toilets and showers is certainly not in itself a ‘serious danger to [...] the
crew or the passengers’.

In addition, there is no telling how many persons will have to be rescued in a hypothetical
future distress scenario, so there is no clear standard that the ship would have to fulfil. This
is part of the reason why international law explicitly exempts ships from regular safety
standards upon life-saving rescues; the Court itself mentions Article IV(b) of the SOLAS
Convention.t®"

It is unfortunate that the Court missed the opportunity to stress the bona fide principlet®"
in a situation where Italy is rather obviously relying on technical safety issues to obstruct
private search and rescue in order to avoid the disembarkation of rescued migrants on its
territory. In addition, this reliance constitutes a venire contra factum proprium, in that
Italy’s Interior Minister Matteo Piantedosi argued, in November 2022, that a disembarka-
tion in Italy was not necessary because those rescued were already safe on board the NGO
ships, which, in his words, are ‘fully functional and well equipped’ and therefore ‘pose no
problems in terms of the safety of navigation’.®®?! This is to say nothing about the hypocrisy
in protecting those in distress from purportedly unsafe conditions by not permitting their
rescue (nor stepping up the state’s own SAR services).

Continued practice in Italy

Only one month after the CJEU’s judgment, the Sea-Watch 3 was again detained in the
Italian port of Reggio Calabria following an additional port state control.®*' As of mid-Jan-
uary 2023, the ship remains blocked,®* while Sea-Watch has challenged the measure in
court. The inspection report, in an apparent effort to circumvent the European ruling,
linked the number of people rescued to stability concerns. Relying on Article V SOLAS,®
the Italian authorities thus once again disregarded the exception established by Article IV (b)
of the same convention.

The compliance with the CJEU ruling remains questionable. It is already doubtful whether
the high threshold of a danger to health, safety, on-board working conditions or the envi-
ronment was met to justify the additional inspection. For the detention to be justified, the
deficiencies must have been ‘clearly hazardous to safety, health or the environment’;% in
light of the continuous safety assessments during rescue operations,®” there is no indication
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for such clear hazards. This suggests that the Italian state is not acting for the sake of the
safety of rescued persons, but is misusing these arguments in order to prevent their rescue
and to cause a ‘chilling effect’™® on search and rescue activities.

4. Obstruction through restrictive codes of conduct
The 2017 voluntary Code of Conduct

InJuly 2017, with the support of the EU Commission,®% Italy drafted a Code of Conduct™®
that NGOs providing SAR services were expected to sign in order to be able to operate in
[talian ports and waters. Inter alia, the Code required that NGOs: refrain from entering
Libyan territorial waters unless in exceptional circumstances and under previous autho-
rization; not interfere with vessel satellite tracking devices or ‘make communications or
send light signals to facilitate the departure and embarkation of vessels carrying migrants’;
demonstrate that the crew is trained and the vessel equipped to conduct SAR operations; al-
ways cooperate loyally with the Italian Maritime Rescue and Coordination Centre (MRCC)
and follow its instructions concerning the place of disembarkation; declare their sources of
financing; not transfer those on rescued vessels to other ships; and ‘receive on board, upon
request by Italian authorities, judicial police officers [...] conducting investigations related
to migrant smuggling’.®V

While some NGOs signed the document, others refused,? pointing to the fact that in parts
it simply repeated international law, but partly implied unfounded accusations against the
NGOs or sought to require them to follow instructions resulting in violations of internation-
al human rights law and the law of the sea.

For example, an unconditional requirement to loyally cooperate with the Italian MRCC
and follow its instructions concerning the place of disembarkation clashes with law of the
sea obligations when the MRCC orders disembarkation in Libya. As numerous accounts of
the inhumane detention, rape, torture and killing of migrants prove, Libya is not a place of
safety, because disembarkation there would violate the principle of non-refoulement, a cor-
nerstone of international refugee and human rights law.”*’ As the UN High Commissioner
for Refugees (UNHCR) has stressed, coastal states should ‘refrain from giving directions
or advice to vessels involved in rescue operations which they know or ought reasonably to
know would have negative human-rights implications for those requiring assistance’™* and
cannot require private rescuers to comply with illegal instructions.

The entry ban for Libyan territorial waters violates international law. While the right of
innocent passage'’ may be subjected to national laws and regulations, any restriction must
be in line with international law and other obligations under the law of the sea.’® A general
prohibition to enter a state’s territorial waters would impede ships from rescuing people in
distress and therefore not be in line with the obligation to rescue under the law of the sea.

The same is true for the ban on obstructing Libyan search and rescue missions. Firstly,
according to UN reports, it is the so-called Libyan Coast Guard (LYCG) that violently
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obstructs NGO recue operations.””! Secondly, the LYCG regularly commits human rights
violations during interceptions®® and disembarks migrants in Libya, in violation of the
law of the sea. LYCG missions can therefore not be assumed to fulfil international rescue
obligations, meaning that private vessels are not relieved from their own obligation to
rescue. Overall, Libya’s SAR system does not meet international standards:®” The SAR
Convention requires the installation of an MRCC,™% but despite EUR 42 million of EU
funding since 2017, the MRCC in Tripoli is not operational, and the whereabouts of the
funding and equipment provided remain unclear.”2t Several NGOs have therefore been
calling for the revocation of Libya’s SAR zone.™%? Banning interference with Libyan rescue
missions therefore perverts the understanding of effectiveness of search and rescue™®* and
legitimises the inhumane actions of the so-called Libyan Coast Guard.

Critics have also noted that the ban on transhipments — transferring rescued persons to a
bigger ship, rather than bringing them ashore on whichever vessel first rescued them — not
only delays rescue vessels going out to sea again, but also worsens the situation of the res-
cued persons, who are often in poor health after having spent several days on unseaworthy
boats and have to remain on board overcrowded ships of first rescue.%%

A binding Code of Conduct: The January 2023 decree

In December 2022, the new Italian government announced that it will pass a new, binding
Code of Conduct in January 2023, which will effectively distinguish between unanticipated
rescues (to which Italy will be willing to assign a port) and systematic SAR operations that
the Minister of Interior considers as favouring trafficking organisations.™%! Violations will
lead to administrative sanctions, including personal fines and the seizure of the ship. The
Code will require that NGOs request safe harbour and bring rescues ashore immediately
after each intervention. They may not remain in the SAR area searching for more migrant
boats; transhipments from the ship of first rescue to another are forbidden. NGOs who ask
for a place of safety after several days will not be permitted entry. NGOs that enter Italian
waters anyway, for example, to shelter from bad weather, will be subject to sanctions for
violating the Code.

On 2 January 2023, the Meloni government issued a new decree that integrates most of
these requirements.% In particular, the decree requires that: vessels conducting systematic
SAR missions must be in compliance with their flag state’s requirements and — in addition
— must fulfil the necessary technical-nautical safety requirements; the vessel’s staff must
have informed the persons on board of the possibility to request international protection and
collected any relevant data for the authorities; the vessel must have immediately requested
the assignation of a port of disembarkation and travelled to the assigned port without delay;
details on the mission must be provided to the SAR authorities; and the vessel’s SAR arrange-
ments must not have contributed to ‘creating dangerous situations on board nor prevented
the prompt arrival at the port of disembarkation’.°” Violations of such requirements and
instructions are subject to sanctions up to EUR 50,000 (imposed on the shipmaster, jointly
with the owner of the vessel) and a two-month detention of the vessel.
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Civil rescue organisations have warned that this decree ‘will reduce rescue capacities at sea
and thereby make the central Mediterranean, one of the world’s deadliest migration routes,
even more dangerous.” They comment:

Among other rules, the Italian Government requires civilian rescue ships to imme-
diately head to Italy after each rescue. This delays further lifesaving operations, as
ships usually carry out multiple rescues over the course of several days. Instructing
SAR NGOs to proceed immediately to a port, while other people are in distress at
sea, contradicts the captain’s obligation to render immediate assistance to people in
distress, as enshrined in the UNCLOS.

This element of the decree is compounded by the Italian Government’s recent policy
to assign ‘distant ports’ more frequently, which can be up to four days of navigation
from a ship’s current location.

Both factors are designed to keep SAR vessels out of the rescue area for prolonged
periods and reduce their ability to assist people in distress. NGOs are already over-
stretched due to the absence of a state-run SAR operation, and the decreased presence
of rescue ships will inevitably result in more people tragically drowning at sea.2%%’

The requirement that private shipmasters and their staff collect information in internation-
al protection needs is also not in line with international law. While the SAR Convention
requires that assistance to any person in distress at sea be provided ‘regardless of the na-
tionality or status of such a person or the circumstances in which that person is found’,=%
according to the IMO Guidelines ‘[alny operations and procedures such as screening and
status assessment of rescued persons that go beyond rendering assistance to persons in
distress should not be allowed to hinder the provision of such assistance or unduly delay
disembarkation of survivors from the assisting ship(s)’.2*® UNHCR has recently affirmed
that this is the duty of states, not of shipmasters, and that it should be performed ‘on dry
land’;"*1H it rightly points out: ‘It is the duty of states to initiate this process and a private
vessel is not an appropriate place for this.’™12

The ban on transhipments is combined with routinely assigning vessels with rescued people
on board to distant ports.r***! This disregards the obligation under international law to iden-
tify ‘the most appropriate place(s) for disembarking’™'* and to reduce delays for assisting
ships and survivors to an unavoidable minimum.t15]

5. Obstruction through registration requirements

In Greece, NGOs are targeted even more aggressively. In 2020, a series of Joint Ministerial
Decisions (JMDs)™1® introduced a highly restrictive framework, obstructing the mere ex-
istence of NGOs working in the field of migration all over Greece. All NGOs working in
this field are required to register in order to operate and have to get certified in order to
be allowed to receive funding. This requires extensive documentation, such as certified fi-
nancial reports, but also checks whether the NGO works ‘efficiently’. This burdensome and
costly process'*'” has forced many organisations to halt their operations. As a result, in
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February 2022, Mare Liberum stated that there are currently no civil monitoring or rescue
assets active in the Aegean Sea.™'® Other non-profit organisations were unable to continue
providing legal aid or humanitarian assistance pending lengthy administrative and judicial
proceedings.t1?

Key points of criticism concern: the excessive documentation requirements, which create a
dissuading effect and disproportionately limit the freedom of NGOs, especially foreign ones;
the vague wording in the grounds for refusal of registration, which creates legal uncertainty
incompatible with the rule of law; and the lack of an effective remedy in case of refusal.*2
Upon her visit to Greece, the UN Special Rapporteur on the situation of human rights de-
fenders, Mary Lawlor, found these restrictions to be in violation of Greece’s human rights
obligations.'21 She also warned that the Greek migration policy was having a ‘suffocating
effect’ on civil society in Greece.'*??

A number of NGOs has challenged the JMDs in court. On 2 December 2022, the Council
of State, sitting in a chamber of 25 judges, conducted a hearing in which the govern-
ment representative argued that NGOs do not benefit from the human right to the freedom
of association as enshrined in Article 11 of the European Convention on Human Rights
(ECHR).®23! This position is incompatible with Article 34 ECHR, according to which any
‘non-governmental organisation’ can rely on the Convention. A judgment is not expected
before mid-2023.

6. Obstruction through criminalisation

NGOs providing search and rescue services at sea also face severe criminal charges in
European Member States. Accusations include: smuggling of migrants; aiding and abetting
illegal immigration; formation of a criminal association; and refusal of obedience to orders
of maritime authorities. Since 2016, Germany, Greece, Italy, Malta, the Netherlands and
Spain have together initiated 60 administrative or criminal proceedings against search and
rescue NGOs and their members.m?4 This number doesn’t reflect the numerous criminal
proceedings against rescued people for (self-)smuggling.t2*

The Italian case of Sea-Watch 3 captain Carola Rackete is a well-known example. After
a stand-off near the island of Lampedusa, having been denied entry under the ‘Salvini de-
cree’,112¢) Captain Rackete entered port without permission, citing health emergencies on
board. She was arrested upon arrival. The prosecutor of Agrigento (Sicily) started an in-
vestigation for resistance or violence against warships and aiding illegal immigration, and
placed her under house arrest. She was released when the preliminary investigation judge
declined to validate the house arrest. The Corte di cassazione upheld the judge’s decision
on appeal, relying on the argument that the international obligation to rescue includes the
right to disembark those rescued. The Tribunal of Agrigento finally dismissed the charges
on 20 December 2021.0227

In the case of the Juventa, owned by the German NGO Jugend Rettet and seized in August
2017, the prosecutor of Trapani (Sicily) started investigations against 21 individual (former)
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crew members, in July 2018, for aiding and abetting illegal immigration. The preliminary
hearings started in May 2022. In December 2022, the Tribunal of Trapani finally authorised
international observers to monitor the trial and ordered the restoration and maintenance of
the ship, which has decayed significantly since being seized over five years ago.™?® The new
Italian government intends to intervene in the trial as plaintiff to recover damages from the
crew, both for the reputational harm suffered and the cost incurred for those rescued.™2

The Vos Hestia, chartered by Save the Children in 2016, was searched in October 2017
after an undercover agent working as security on board had told the police the NGO was
collaborating with smugglers; he now asserts that his charges were fabricated at the behest
of the government.®2% In March 2021, the Prosecutor’s Office in Trapani issued a notice
of completion of investigation without pressing any charges. As of October 2022, the case
is still pending.t3Y

In the case of the Vos Prudence, operated until 2017 by the NGO Médecins Sans Frontieres
(MSF), seven persons were charged by the Criminal Court of Catania in March 2021. The
trial hearings began in June 2022. Parallel hearings also began in the case of the Aquarius,
operated by SOS Méditerranée, in which crew members were investigated by the prosecutor
of Catania for operations conducted between January 2017 and May 2018.1*2

The criminalisation of SAR activities has also become a common practice in Greece. An
early case concerns the founder of the non-profit organisation Team Humanity, Salam
Kamal-Aldeen. In 2016, he and fellow volunteers were arrested by the Hellenic Coast
Guard during a rescue operation. Their ship was confiscated, and they were detained and
left without any information on their rights and without an interpreter. Mr. Kamal-Aldeen
was convicted of ‘illegal transport from abroad to Greece of third country nationals, who do
not have a right to enter the Greek territory’ and of ‘illegally carrying a weapon’ (a small
knife that was part of the rescue equipment).t*?*! Despite the fact that no evidence supported
the accusations, the judge decided that Mr. Kamal-Aldeen used the ‘rescue as pretext’ for
criminal actions.t?#

The most recent case concerns 24 activists involved in rescue missions for the Emergency
Response Centre International (ERCI), amongst them the Syrian swimmer Sarah Mardini
and the Irish humanitarian worker Séan Binder. A study for the European Parliament’s
LIBE committee™®> calls the trial the largest case of criminalisation of solidarity in
Europe.™?® The accusations against the activists include espionage, assisting smuggling
networks, membership of a criminal organisation and money laundering.®?”! Several of the
accused were placed in pre-trial detention, and Sarah Mardini was kept in a high security
prison for several months.'*?®! In January 2023, a Greek court dropped the charges con-
cerning the alleged espionage, acknowledging procedural flaws, but the proceedings on the
alleged facilitation of human trafficking and money laundering are still pending.t**

Charges against SAR activists are based on the Greek Migration Code,'*% which, in
Article 29, criminalises the facilitation of irregular entry and transit of third-country na-
tionals, but does not define what constitutes facilitation.'*** This means that the provision of
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humanitarian search and rescue services may be criminalised. During her visit to Greece,
the UN Special Rapporteur on the situation of human rights defenders, observed that ef-
forts to curb people smuggling and trafficking had come ‘at a great expense to human rights
defenders, who have seen prosecutions and criminal proceedings initiated against them in
some cases merely for providing water or food for people landing on shores of Greece, or
for carrying out search and rescue operations.” She was concerned that this ‘generates fear
among human rights defenders and leads to self-censorship and withdrawal from certain
activities’. Furthermore, she observed that: ‘In order not to be wrongly pursued or paint-
ed as complicit in illegal activities, many of them have scaled back their operations’.[*4?
Migrants themselves are also targeted with criminal prosecution for ‘self-smuggling’.k4*!

This criminalisation trend also increasingly targets journalists and other civil society actors.
In November 2021, the Greek parliament adopted Article 191 of the Criminal Code, whose
aim is to combat fake news, but which combines high sanctions (three months to five years
of prison) with vague definitions. The Greek authorities are increasingly using this new crime
to threaten and arrest journalists reporting on asylum and migration issues. In August 2022,
Giorgos Christides, a journalist working for the German weekly magazine Der Spiegel, was
threatened with legal action by the Greek Ministry of Migration and Asylum for his inves-
tigations on the death of a 9-year-old girl after she and 38 others had been pushed back
by the Greek authorities.'*** These threats and the current wiretapping scandal affecting
journalists heavily restrict the freedom of the press, ranking Greece number 108 out of 180
countries on the 2022 World Press Freedom Index, the last country in Europe.t4>

In summary, NGOs involved in SAR missions are increasingly criminalised by Member
State governments.'**®! The threat of criminal prosecution not only has a chilling effect on
involvement in non-profit humanitarian aid at external borders, but also restricts the ability
to conduct rescue operations, a legal obligation under the law of the sea. The targeting of
journalists also threatens European civil society more generally.t4”!

7. Obstruction through excessive flag state
registration requirements

SAR vessels are subject to the national maritime safety laws of their flag state. Over the past
years, flag states have used their registration regulations to make it harder for SAR vessels
to be registered in categories with lower safety standards. Operated non-commercially and
by volunteers, the smaller ones among these vessels are often registered as pleasure crafts
or leisure yachts (the terminology varies) or small non-commercial vessels. Subjecting them,
instead, to the full range of safety standards that apply to commercially operated cargo ships
would be financially ruinous or require modifications that are simply unfeasible. Importantly,
however, such higher standards may conflict with harmonised EU standards.

The Netherlands: idealism is not pleasure

In February 2019, the Sea-Watch 3 — then sailing under Dutch flag — was blocked from
leaving the port of Catania, Italy, due to additional inspections in which, remarkably, the
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Dutch authorities participated, despite the fact that they had already cleared the Sea-
Watch 3 in her five-yearly flag state inspection some six months prior."*® Two months later,
in April 2019, the Dutch Ministry of Infrastructure and Water Management issued new
safety regulations for ships belonging to ‘organizations with idealistic objectives’, prevent-
ing them from being registered as pleasure crafts.'*4”’ Documents released under the Dutch
Freedom of Information Act reveal that the amendments were not motivated by safety
concerns; the files do not mention any specific safety risks or incidents, nor a risk analy-
sis. Furthermore, they were led by the Ministries for Justice and Security and for Foreign
Affairs, whereas the Transport Inspectorate — the competent authority for ship safety and
registration — was only involved at a late stage.™*>%

The new regulations applied to the Sea-Watch 3 immediately; Sea-Watch managed to ob-
tain a court-ordered transitional period until 31 December 2019.%° On 5 December 2019,
the NGO announced that the Sea-Watch 3 was now flying the German flag.t*>?

Germany: disproportionate safety standards through restrictive definitions

In German law, the relevant safety standards are contained in the Ship Safety Ordinance
(SchSV). Under that ordinance, any vessel flying the German flag requires a safety certif-
icate™>* verifying its conformity with the ordinance’s safety standards. Ships with a gross
tonnage (GT) of over 500 are covered by Section 5 and Annex 1 of the SchSV; this applies,
for example, to the Sea-Watch 3 (GT 640) and the Humanity 1, formerly Sea-Watch 4
(GT 1,100). Smaller ships, covered by section 6 of the SchSV, apply the Annex 1a standards.

Exemptions apply to leisure yachts (Sportboote™*) and small vessels (Kleinfahrzeuge).™>>
Several smaller SAR vessels operating in the Mediterranean, such as the Rise Above, the
Aurora and the Nadir, rely on these exemptions; conforming to the safety standards for
commercial ships would require costly modifications that are deemed infeasible by the re-
spective NGOs, and in some cases are de facto impossible.

Over recent years, Germany has made moves to restrict these exceptions for SAR vessels.
In 2019, the German authorities prohibited the Mare Liberum — just over 20 metres long
and weighing 120 tonnes — from leaving port in the Eastern Aegean, citing insufficient
safety certificates because the vessel was used neither for sport nor for leisure purposes.
At the time, leisure yachts were defined as ‘watercrafts [...] that have been built for and
are used for sport and leisure purposes’,'*>® whereas small vessels were exempt when used
‘non-commercially for sport and leisure purposes’. The courts affirmed that the vessel ful-
filled these exemption categories, as ‘leisure’ had to be read in distinction to ‘professional’
purposes and the crew consisted of volunteers.!*>”

In response, the ministry amended the exception clause and the definition of leisure yachts,
by restricting them to ‘exclusively sport or recreational purposes’.k*® Internal documents
reveal that the purpose of these changes was to make the safety standards mandatory for
SAR ships specifically, in order to keep these vessels off the waters.*>* Citing these new
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standards, the Mare Liberum, as well as the Sebastian K, were ordered to stay in port.
The administrative court of Hamburg declined to apply these changes, ruling them in-
compatible with EU law because the European Commission had not been notified prior to
the amendments.™%% The amendments remain in place, however, but are not being applied
pending examination.éV

In 2023, another initiative to amend the Ship Safety Ordinance is aiming to revive the
restricted conception of small vessels.'**?! Despite the assertion of the federal government
to include the perspective of civil SAR initiatives in the legislative process, an exclusion
for SAR vessels operating in the Mediterranean from the resulting requirements is not en-
visaged. The federal government asserts that the increased safety standards target regular
cargo ships and are not meant to hamper SAR activities, but the current draft would cause
heavy financial burdens on SAR NGOs and thereby severely impede their SAR activities.?¢*
NGOs also point out that the proposed amendments would not actually increase safety on
board, because they are not designed for SAR vessels and would partly even undercut ex-
isting safety standards of such vessels.'**¥ The fact that safety standards for cargo ships do
not fit SAR vessels is also reflected in current law, which exempts the vessels of the German
Maritime Search and Rescue Service (Deutsche Gesellschaft zur Rettung Schiffbriichiger,
DGzRS), which conduct rescue operations on behalf of the federal government.™é>! The
German Ministry for Digital and Transport (Bundesministerium fiir Digitales und Verkehr,
BMDV) points to the fact that DGzRS vessels are specifically designed for their rescue pur-
pose, whereas accident surveys of work boats, water taxis and fishing boats had revealed
shortcomings and vulnerabilities that are also ‘imaginable’ for SAR vessels.[*¢¢! As pointed
out above, however, there is no actual evidence of any accidents nor of dangerous shortcom-
ings with SAR vessels in operation under the current safety standards.

Incompatibility with EU standards for recreational crafts

Lack of notification aside, parts of the German amendments are also incompatible with
the EU Recreational Craft Directive (2013/53). According to Article 6(1) of the Directive,
the Member States shall not impede the putting into service of watercrafts complying with
the Directive. According to Article 5, this includes subjecting watercrafts to higher safety
standards than those set out in the Directive itself (contained in Annex 1), provided that
compliance with the higher standards requires modifications to the watercrafts. Since the
requirements of the Ship Safety Ordinance go far beyond the Directive’s safety standards
and would require modifications, the ordinance’s exemptions must cover all ‘recreational
crafts’ in the sense of the Directive. However, the amendments are specifically designed to
be more restrictive.

The Directive defines ‘recreational crafts’ as ‘any watercraft of any type [...] intended for
sports and leisure purposes of hull length from 2.5 m to 24 m’."*¢”! This is incompatible with
the amendment of the German ordinance replacing the term ‘sport and leisure purposes’
with ‘exclusive sport or recreational purposes’. German law cannot narrow the intended
purposes of a ‘recreational craft’ in ways that the Directive does not provide for. Therefore,
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narrow definitions of either the term ‘recreational craft’ itself, or the respective purposes
such crafts may be used for, do not dispense of the legal obligations under Article 6(1) of
Directive 2013/53.

In addition, the German ordinance requires that leisure yachts be both ‘built for and [...]
used for’ such purposes, creating difficulties for former cargo vessels repurposed as SAR
vessels. The German authorities have already relied on this point when informing SAR
NGOs about the new regulations in April 2020, specifically stressing the fact that the
original purpose a vessel was built for cannot be changed by subsequent modifications.™¢®
This distinction between the purpose a vessel is built for and the one it is used for has no
basis in Directive 2013/53. Article 3(2) of the Directive only requires that the watercraft is
(presently) ‘intended for sports and leisure purposes’, meaning that the purpose of a vessel
can change over time.

Therefore, vessels that fall outside the scope of Section 2(1) of the SeeSpbootV following
the recent changes to the definition — or expected future changes — are nevertheless to
be classified as ‘recreational crafts’ under Directive 2013/53. Accordingly, raising the
safety requirements for these vessels is only permitted within the limits of Article 5 of the
Directive, meaning only if such provisions do not require modifications to the watercraft
and provided that the provisions are ‘justified and proportionate’.'*¢” As modifications will
usually be necessary, these conditions are not fulfilled.

In any case, subjecting SAR vessels to more stringent, commercial safety standards is not
‘justified and proportionate’, as substantive reasons for doing so are not in evidence. In the
over seven years that SAR NGOs have been operating in the Mediterranean, not a single
safety incident has been reported that led to bodily injury.t27%
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II. How Germany can support civil
search and rescue

Germany has a whole range of avenues for supporting civil search and rescue at the na-
tional level and at the EU level, both by soft measures, such as advocating and funding,
as well as through legislative action. The following sections lay out the measures that
the German government could implement as a flag state, through continuous funding (see
I1.1.) and best practices, namely in the area of registration (see 11.2.), and at the EU level,
in particular through increasing coordination and cooperation among Member States (see
I1.3.), participating actively in solidarity schemes (see 11.4.), preventing SAR criminalisa-
tion (see I1.5.) and ending the endorsement of Libyan human rights violations (see 11.6.).

1. Establishing continuous funding of civil search
and rescue activities

Since civil search and rescue missions started in 2014, Germany is the first national
government to provide funding to such missions. The German government aims to fund
United4Rescue with an annual EUR 2 million until 2026, starting in 2023.%7Y However,
as of May 2023, no further information exists when and under which premises the funding
will be disbursed. United4Rescue is a broad alliance of 860 partners, ranging from church
organisations to NGOs and businesses. It provides financial support to several civil society
organisations conducting search and rescue activities and supported the purchase of the
Sea-Eye 4, the Sea-Watch 5 and the Humanity 1.7

This vital funding should be continued in the future, to also serve as a sign to other EU
Member States that the German government stands with humanitarian rescue missions.
Standing with humanitarian rescue missions is one vital step towards developing a for-
ward-looking migration policy that is grounded in humanitarian and international law ob-
ligations, as anticipated in the German government’s coalition agreement."”*! The funding
should not be used to counter further calls for support for SAR activities or justify costly
obstacles imposed on SAR NGOs through overly restrictive safety standards.7+

2. Being a reliable and supportive flag state

As a flag state, Germany determines the conditions for registering ships under the German
flag, and it exercises jurisdiction over ships flying the German flag, also in relation to
coastal states who conduct port state controls.*7>! In these respects, Germany should strive
to serve as a best practice model for other flag states, in particular by implementing the
following recommendations.

Firstly, Germany should revoke the March 2020 amendments to its Ship Safety Ordinance
and refrain from further changing these laws to the disadvantage of SAR vessels. Instead,
due to the importance of the humanitarian work they are used for, SAR vessels should

Support for civil search and rescue activities 28/:5



receive privileged treatment in maritime safety law by being exempt from safety standards
designed for commercial ships. Such an exception is already provided for the vessels of the
German Maritime Search and Rescue Service (DGzRS). Extending this exception clause
to private SAR vessels would be a natural opportunity to support civil search and rescue
under German law.

Secondly, in cases where SAR ships flying the German flag are detained at foreign ports, the
German government should cooperate with the port states in such a way that NGO vessels are
protected from arbitrary detention in line with the CJEU judgment outlined above.?7¢

3. Increasing coordination and cooperation in relation to civil
search and rescue

Atthe EU level, as part of the New Pact on Migration and Asylum, the European Commission
is calling for enhanced coordination and cooperation between the Member States and pri-
vate rescuers.'*’” In the negotiations over the Pact, Germany should ensure that this frame-
work does not unduly impede effective search and rescue efforts, and it should seek to lead
by example in its own practice.

The 2020 European Commission Recommendation

The European Commission’s Recommendation on cooperation among Member States con-
cerning private search and rescue activities,*’® introduced in September 2020 with the
New Pact, is a strange mix of encouraging effective private search and rescue and using a
restrictive language of ‘concern’ in relation to NGOs.

The European Commission begins by stressing the EU’s and Member States’ obligations
under international law to rescue people in distress,*’? and by acknowledging the increased
deaths at sea, Parliament’s call for greater SAR capacities and the need to avoid crim-
inalisation of private SAR missions.*8% It highlights that SAR operations shall respect
fundamental rights, including the principle of non-refoulement and the requirement of dis-
embarking in a place of safety./*®! It therefore recommends that ‘Member States should
cooperate with each other’ in relation to private rescue operations ‘with a view to reducing
fatalities at sea, maintaining safety of navigation and ensuring effective migration manage-
ment in compliance with relevant legal obligations.’t*8?!

At the same time, the European Commission considers it ‘a matter of public policy, includ-
ing safety, that these [private] vessels be suitably registered and properly equipped to meet
the relevant safety and health requirements associated with this activity, so as not to pose
a danger to the crew or the persons rescued.’'8! It references Italy’s Code of Conduct,™&+
despite its repressive use (see Part I, Section 4.). And it calls for a framework for cooper-
ation with private rescuers that aims to ‘provide appropriate information as regards the
operations and the administrative structure of these entities, in line with the principle of
proportionality and the EU Charter of fundamental rights, and enhance safety, in compli-
ance with the applicable international legislation in the interests of all those on board’./8%
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[t also recommends that ‘flag and coastal Member States should exchange information, on
a regular and timely basis, on the vessels involved in particular rescue operations and the
entities that operate or own them’™ — in light of the policies outlined above (see Part I,
Sections 5 and 6), a worrying approach.

2022 EU Action Plan for the Central Mediterranean

The European Commission’s EU Action Plan for the Central Mediterranean," 8"’ released in
November 2022 in reaction to the ‘immediate and ongoing challenges’ there, also calls for
enhanced Member State cooperation, including between Member States and vessels owned
or operated by private entities.'*®® In addition, it proposes a dialogue on regional approach-
es to search and rescue, ‘based on solidarity, international cooperation, and partnership’
and in cooperation with UNHCR and I0M.!8%

The European Commission also proposes to promote discussions in the IMO ‘on the need
for a specific framework and guidelines for vessels having a particular focus on search
and rescue activities, particularly in view of developments in the European context.’t9%
European Commissioner Ylva Johansson maintained that the maritime law has not been
designed for private rescue missions and that therefore common rules on NGOs SAR vessels
are necessary.oH

Scope for action

The 2020 Recommendation proposes a coordinated framework on registration and equip-
ment requirements for private SAR vessels. As seen above (Part I, Section 7), the core of
a common framework on registration and safety obligations for SAR missions should be
the safety of persons in need, and it should not lead to excessive administrative burdens
which impede SAR missions. In addition, contrary to European Commissioner Johanson’s
implications, there is no evidence or reported incidents which give rise to increased safety
obligations for civil SAR vessels.'92]

Taking up the European Commission’s call for cooperation, the German government should
therefore, firstly, set a best practice example and refrain from implementing disproportion-
ate requirements on the national level (see Section 2 above).

Secondly, the German government should advocate for a European framework with a clear
focus on human rights and the rescue of persons in distress. This framework should also
include secure and effective monitoring mechanisms for rescue operations that are based
on a human rights-based approach.

Thirdly, Germany should instruct all of its state vessels to fully comply with the duty to
render assistance to people in distress at sea, supporting and cooperating with private
rescue ships if they are in proximity, and ensure that the rescues are carried out in full
compliance with international law, instead of refraining from action, as has been observed
in the past.t*?*
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4. Participating effectively in solidarity and relocation systems

Additionally, at the EU level, the European Commission’s calls for cooperation also concern
the need for solidarity among the Member States.”?* The unwillingness of coastal states
to permit the disembarkation of rescued migrants has a lot to do with the long-problema-
tised fact that the Common European Asylum System places a disproportionate burden
on the Member State of first arrival, which is responsible for conducting the asylum pro-
cedure (Dublin Regulation, Asylum Procedure Regulation), housing applicants during the
procedure (Reception Conditions Directive) and granting them status rights (Qualification
Directive) until they acquire freedom of movement after five years (Long-Term Residents
Directive), or returning them (Return Directive). Despite the fact that Article 80 of the
TFEU refers to the principle of solidarity, calls from the southern EU Member States for
such solidarity go mostly unheeded.

Member States who are not Mediterranean port states themselves, including Germany, can
therefore significantly improve conditions for civil search and rescue by offering to receive
rescued migrants. Germany should therefore continue to offer relocation spots for appli-
cants in Member States bearing a disproportionate amount of responsibility for protection,
and significantly increase the number of spots offered.

Cities of refuge stepping up

Given the slow response from Member State governments to calls for solidarity, cities
around Europe have declared themselves willing to receive protection seekers over and
above their regular share. For example, Solidarity Cities is an initiative by the mayor of
Athens in the framework of the Eurocities network.™%

In Germany, the Seebriicke (‘sea bridge’) and Sichere Hafen (‘safe ports’) movement has
mobilised over 130 cities and municipalities to advocate for the reception of rescued per-
sons. Over 800 organisations support this movement and addressed Chancellor Merkel in
an open letter in April 2019, while 210 Members of Parliament from five parties endorsed
the demands of the movement in an ‘Easter appeal’.'*?® Additionally, a network of differ-
ent civil society organisations and the Berlin governance platform collected the demands
of migrant-receiving municipalities and developed ideas and strategies regarding how to
implement municipality-focused relocation mechanisms.™°7)

Since the admission of third-country nationals is considered the power of the national gov-
ernment, however, German cities need the support from the German government in order
to relieve pressure on southern EU Member States and to offer rescued persons a safe en-
vironment for protection and integration.

Under its prior conservative leadership, the German Ministry of Interior has thwarted the
initiative by the state of Berlin to receive 300 particularly vulnerable persons from the
former Greek camp of Moria, as well as a similar initiative by the state of Thuringia, by de-
nying its consent under Section 23 of the Residence Act.*®) The new coalition government
could easily change this policy.
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Solidarity in the New Pact

While the cities of rescue offer relocation spots on a voluntary basis and ‘on top’ of exist-
ing Member State commitments, the European Commission’s proposal for an Asylum and
Migration Management Regulation (AMMR)™°% contains a permanent solidarity mecha-
nism that also applies to disembarkations following search and rescue.

This mechanism would apply when the European Commission determines, in a detailed as-
sessment of the developments over the past six months, that a Member State is under ‘mi-
gratory pressure’. Migratory pressure is defined as a situation of migrants arriving in large
numbers, including following search and rescue operations, such that this places a burden
even on well-prepared Member States and requires immediate action.'?°® The measures
needed to respond to SAR disembarkations are projected by the European Commission
in its Migration Management Report,?°Y and the Member States submit SAR Response
Plans, thus creating a ‘solidarity pool’.2°2) All Member States must contribute according
to a key calculated on the basis of their GDP and population, but they can choose the form
of their contribution: relocation, return sponsorships or other measures, as long as there is
no significant shortfall in relocation offers.r°*

As has been noted elsewhere,?°* introducing such a mechanism would be a significant step
forward, given the impracticability of the current ad-hoc system of ship-by-ship negotia-
tions, which often leaves survivors rescued at sea in limbo for weeks. But the greater ques-
tion is whether it will really work — or, rather, whether it will even pass.t?°*

Ad hoc solidarity

Given the deadlock over the New Pact, Member States have continued to rely on ad-hoc
mechanisms. In June 2022, the French EU presidency brought together 21 Member States
for an ad hoc Solidarity Declaration.°® This was followed by a Solidarity Platform meet-
ing, where Member States pledged relocation places for disembarked migrants.t2°”

In contrast to the proposed AMMR mechanism, this instrument is explicitly non-binding,
meaning there is no democratic oversight, no judicial control and no enforcement by the
European Commission.?%® There is also no clear procedure for assessing ‘disproportionate
pressure’.'2°%) The broad wording allows for different modes and levels of contribution, and
lets Member States preselect based on political preferences who is to be relocated (*persons
in need of international protection’ or only ‘most vulnerable ones’), whereas there are no
standardised procedures for vulnerability assessment.t?1%]

Nonetheless, 13 member states have pledged a total of 8,000 places.?**) However, as of
November 2022, only 117 asylum seekers had been relocated.'?

Scope for action

Firstly, it is commendable that Germany has proposed to relocate a total of 3,500 people
from southern EU Member States under the 2022 ad hoc Solidarity Declaration.?**! Given
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the low numbers of relocations so far, however, Germany should step up its implementation ef-
forts. In addition, it should continue to pledge reception places. While Germany has received
many protection seekers in the past, and has recently received many Ukrainians fleeing the
Russian war of aggression, it is important for it to lead by example in order to also motivate
other Member States to continue pledging. Germany should therefore significantly increase
this absolute number or commit to receiving a minimum percentage of those rescued.

Secondly, going forward, the German government should also advocate for a solidarity
mechanism that is human rights based. In its judgment on the 2015 mandatory emergen-
cy relocation mechanism, the EU Court of Justice not only acknowledged that solidarity
among Member States must be based on equality and fair sharing,?# it also stressed that
any relocation mechanism must comply with the fundamental rights of relocated appli-
cants.?’ Such a framework must therefore guarantee fast relocation, accountability for
human rights violations and legal certainty both for the rescued persons and for the port
states disembarking them. With a view to the New Pact, Germany should thus advocate for
a binding solidarity mechanism that is democratically accountable, enforceable and subject
to judicial control, and that relies on these criteria.

Thirdly, Germany should make room for cities and federal states willing to take on ad-
ditional protection responsibility, thereby incorporating the knowledge and ideas already
developed by civil society networks (e.g. in the form of matching networks). The federal
Ministry of Interior should revise its restrictive policy and grant consent to such initiatives
under Section 23 of the Residence Act wherever possible. The government should also ini-
tiate a legislative reform of Section 23 to remove this approval power, or at least make its
exercise subject to narrow conditions.

5. Preventing criminalisation of civil search
and rescue activities

In light of the criminalisation practice of several Member States (see Part I, Section 6),
Germany should advocate for a reform of the EU Facilitation Directive that clearly exempts
humanitarian assistance from criminalisation, take a clear stance against Member States
criminalising humanitarian assistance and set a best practice example by implementing the
humanitarian exception in the Facilitation Directive in a comprehensive manner.

Problems with the Facilitation Package

Penalties for facilitating unauthorised entry, transit and residence in the EU are governed
by Directive 2002/90/EC (Facilitation Directive)™® and a Council Framework Decision.?*"”
Since the very beginning, this ‘Facilitation Package’ has been heavily criticised by legal
scholars and NGOs for its broad definition of ‘smuggling’.®?'8! In contrast to UN stan-
dards,% this definition does not require ‘financial or other material benefit’.2291 As of
2020, only four Member States, — Germany, Ireland, Luxembourg and Portugal — include
the link to financial gains in their legislation.??!) This broad definition leaves Member
States a wide margin of appreciation on which conduct is to be criminalised as a form of
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‘smuggling’. In recent years, this has facilitated the increasing criminalisation of NGOs
performing search and rescue operations.?2?!

While the Directive contains a ‘humanitarian assistance’ exception clause, this clause is
both optional and vague.??*) Member States ‘may’ decide to refrain from sanctions in cas-
es where the facilitation of unauthorised entry was part of providing humanitarian assis-
tance, leaving the criminalisation of such assistance up to the Member States themselves.
Additionally, *humanitarian assistance’ is not defined, giving the Member States further
leeway. Such ‘discretionary’ or ‘optional’ clauses raise questions over the principle of le-
gality of offences under Article 49 of the Charter of Fundamental Rights (CFR),"?4 which
requires that the EU legislator provide a clear definition of the criminal conduct and deter-
mine the interest(s) protected by the offence.'?>

New Pact: no ‘new start’ for the Facilitation Package

Despite the continued criticism of, and reports on, criminalised NGOs,'?2¢ as well as the
European Commission’s own acknowledgement of the possible deterrent effects on res-
cue operations,?2”! the European Commission concluded, in 2017, that ‘the Facilitators
Package should be maintained in its present form’t?28) and has not proposed any substantial
reforms in the EU Pact on Migration.

Instead, the European Commission published a Guidance on the implementation of the
Directive that aims at clarifying the scope of application.’?”? Herein, the European
Commission acknowledges that humanitarian assistance of NGOs has been increasingly
criminalised™?% and calls upon the Member States to fully comply with their internation-
al obligations under UNCLOS, SOLAS and SAR, and to refrain from the criminalisation
of humanitarian assistance, including SAR operations of NGOs. However, the European
Commission retains the broad definition of ‘smuggling’, justifying the derogation from the
UN standards with the overall goal of fighting irregular migration, and suggests a case-
by-case approach to ‘humanitarian assistance’, where all relevant circumstances should
be considered. The fact that it only invites Member States to implement the humanitarian
exception clause does not remedy the concerns over legal certainty.

The European Commission only explicitly condemns the criminalisation of such forms of
humanitarian assistance that are mandated by law. This is helpful for search and rescue
operations, which are indeed mandated by international obligations. The restrictiveness is
nonetheless alarming, in that other forms of humanitarian assistance, such as providing
food, shelter or coordination and monitoring activities of NGOs, are not grounded in in-
ternational law.'?™ Through this continued vagueness in the definition of ‘smuggling’ and
‘humanitarian assistance’, the possibility of Member States criminalising NGOs under the
framework of ‘smuggling’ persists.

This narrow and non-binding Guidance on the implementation of the Facilitation Directive
has no bite. While it aims to support search and rescue NGOs, it does not effectively protect
them from being criminalised.
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Scope for action

This means that the current legal framework on the facilitation of unauthorised entry,
transit and residence continues to set the path for the criminalisation of NGOs involved in
search and rescue operations. The European Commission plans to report on the implemen-
tation of the Facilitators Package, including the 2020 Guidance in 2023, and, if necessary,
propose revising the legal framework.'?*?! In this context, the German government should,
firstly, push for a reform of the Facilitation Directive that provides legal certainty and
clearly distinguishes between ‘smuggling’ and ‘*humanitarian assistance’.

Secondly, the German government should take a clear stance against Member State pol-
icies currently criminalising NGOs, and point out that these policies threaten democratic
freedoms and undermine the rule of law.

Thirdly, in conformity with the European Commission’s proposal on an effective exchange,
and of knowledge and good practice,'?**! the German government should set a best practice
example on how the humanitarian exception clause can be comprehensively implemented
in national law. So far, no explicit exception for humanitarian assistance has been included
in Section 96 of the German Residence Act (Aufenthaltsgesetz, AufenthG). This provision
penalises the facilitation of unauthorised entry if: (a) material benefits have been promised
or obtained, or (b) this was done repeatedly or for more than one person.'??* The fact that
the second option is not tied to financial or other benefits leaves the possibility of targeting
NGOs for providing humanitarian assistance.

Implementing the humanitarian exception clause is therefore a first step toward protecting
civil rescue missions. The implementation should further be designed to not only protect
missions mandated by international law but to cover a variety of humanitarian assistance.
Since Germany is not confronted with irregular entries by sea but rather at land borders, it
is all the more necessary to guarantee that the provision of food and shelter is also covered
by the humanitarian exception. This would protect civil society initiatives currently oper-
ating at Germany’s borders and set a best practice example for other EU Member States.

6. Ending the endorsement of Libyan “rescue’ activities

Some of the restrictive measures on NGOs adopted at the European level, or by other
Member States, are designed to enforce cooperation with the so-called Libyan Coast Guard.

As outlined above (Part I, Section 4), cooperating with the LYCG in rescue missions can
amount to complicity in severe human rights violations and is not compatible with the law
of the sea requirements for search and rescue, in particular with the requirement of dis-
embarking rescued persons in a place of safety: Libya is not a place of safety.'?*>! Several
NGOs called upon the International Criminal Court to start investigations on the alleged
crimes against humanity committed by the LYCG.™%% In September 2022, the ICC’s pros-
ecutor Karim A. A. Khan QC stated that the preliminary assessment of his office confirms
that the incidents raised may indeed constitute crimes against humanity.®?*”
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Germany should therefore use all avenues to push back against efforts to compel civil res-
cuers to cooperate with the LYCG.

Strict conditionality of all cooperation with Libya

Additionally, the EU should refrain from any cooperation with the LYCG. This involves revi-
sions of EU policies which fund the activities of the LYCG, and the European Commission’s
endorsement of Italy’s Code of Conduct (see above: Part I, section 4).

One main financial source for the LYCG is the European Union Trust Fund for Africa
(EUTF).2%8) The sub-project ‘Support to Integrated Border Management and Migration
Management in Libya’ (SIBMMIL) aims to support Libya in controlling its borders and
saving lives at sea. Actions include training the LYCG and setting up a national MRCC,
both coordinated by Italy. Despite five years of funding with EUR 42 million spent by the
EUTF, as of November 2022, the Libyan MRCC continues to be non-operational.?* This
raises questions on where the money went, but an Italian journalist’s freedom of informa-
tion request was denied; she has appealed.?*”

Germany is the largest contributor to the European Union Trust Fund for Africa, with a
total of EUR 316 million between 2016 and 2021; in addition, the German Corporation
for International Cooperation (GIZ) is one of the implementing organisations for the
SIBMMIL project.?*¥) The German government should therefore step up to its role as the
biggest funder and call upon the other contributing Member States and the EU Council to
undertake the following.

Firstly, refrain from supporting the so-called Libyan Coast Guard in any European Union
Trust Fund project.

Secondly, set up effective monitoring mechanisms for projects implemented under the
European Union Trust Fund, to ensure: a) that the money is spent in the intended manner,
and b) that human rights and the obligation to rescue are complied with.

Thirdly, Germany should generally push for a strict approach on the relationship with
Libya in the EU Council. Any bilateral or EU cooperation with Libya in the field of mi-
gration management should be made conditional on the prior establishment that Libyan
authorities are consistently complying with international human rights and the law of the
sea, in particular by bringing rescued persons to an actual place of safety. As long as this
is not the case, Libya must not be put in charge of protecting migrants. Additionally, mon-
itoring measures should be introduced to guarantee the effectiveness of human rights and
to guarantee transparency.

Fourthly, Germany should push against any EU endorsement of Codes of Conduct or de-
crees that seek to compel private rescuers to cooperate with the LYCG or to disembark
rescued persons in Libya, until conditions there have changed.
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Revising EUNAVOR MED IRINI

EU military operation EUNAVOR MED IRINI was introduced in 2020 to enforce the
UN arms embargo on Libya,'?*?’ but also has a mandate to gather information on human
trafficking and smuggling, and to support capacity building and training of the LYCG and
the Libyan navy. The operation currently focuses on airborne assets, operating only two
vessels.?#*) Following political pressure, the area of operation was shifted east, evading
common migration routes.?4¥

In January 2022, a military report was leaked in which the head of Operation IRINI ac-
knowledged that ‘excessive use of force’ is used by the LYCG and that the EU training is
‘no longer fully followed’.t24%)

In response, the German Parliament agreed to the prolongation of Germany’s support for
the operation in April 2022, but decided to refrain from supporting the training of the
LYCG. The activities of the German military delegation shall instead focus on the imple-
mentation of the arms embargo and the information gathering on illicit exports of petro-
leum, while remaining committed to international and EU law, and their obligation to
rescue people in distress. This constitutes an important first step.

In order to support civil rescue missions in the Mediterranean, the German government
furthermore needs to do the following.

Firstly, use their role in the EU Council to call for a change of the IRINI mandate, and to
include a clear search and rescue mandate. All support of, and cooperation with, the LYCG
must be withdrawn until a strict compliance with human rights and the law of the sea has
been consistently achieved.

Secondly, increase the effort of their and other Member States’ personnel involved in the
IRINI mission to save lives at sea and to increase resources for rescue missions. This in-
cludes deploying vessels capable of conducting rescues, and in areas where boats regularly
get into distress, as well as strictly complying with the duty to render assistance to people
in distress at sea and constructively cooperating with civil search and rescue organisations
at sea.
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II1. Conclusion

Part I of this study noted the various ways in which EU Member States obstruct civil search
and rescue efforts. Against this background, Part II of this study set out the various ways
in which Germany could more effectively support civil search and rescue as a flag state, an
important funding partner and a powerful political coordinator at the EU level.

As a flag state, Germany has direct control over ships registered in Germany. As such, legal
reforms in the Ship Safety Ordinance, as well as executive orders for state vessels, have a
direct impact on the situation in the Mediterranean Sea. As a flag state, Germany should:

* Revoke the recent amendments of the Ship Safety Ordinance.

* Order its state vessels to fully comply with the duty to render assistance.

* Protect vessels registered under German flag from excessive detention practices by
other Member States.

Additionally, as Germany is the state with the highest GDP in the EU™* and the biggest
funding partner for the EU’s Trust Fund for Africa,’?*”? Germany is an important economic
force. As an important financial player, the German government should:

* Establish long-term funding for civil search and rescue.
* Condition any funding for third countries active in SAR missions on their strict
compliance with human rights.

The different legislative and non-legislative proposals of the European Commission and
the EU Council currently on the table are emblematic for the discrepancies in the views
of different Member States on how to deal with private rescue missions. In this context,
Germany should use its position in the EU Council to push for a clearer, more liberal
framework for such rescue missions and to stand up against the erosion of the rule of law
for NGOs operating in this sector in several Member States. Thus, in its role as powerful
political player at the EU level, Germany should advocate:

* Against excessive national requirements for ship registration and codes of conducts
which impede SAR missions.

* To end cooperation with the Libyan Coast Guard until their SAR system is fully
functional and complies with the standards under the law of the sea.

* To end any forms of criminalisation of NGOs.

* For a human rights-based solidarity mechanism.

* For a reform of the Facilitation Directive which prioritises the safeguarding of life
and clearly distinguishes between smuggling and rescue operations.

* For effective monitoring mechanisms which guarantee full human rights compli-
ance with regard to all state- and EU-led missions at sea.
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Finally, Germany should set a best practice example for other EU Member States by:

* Implementing the humanitarian exception clause in Section 96 of the German
Residence Act.

* Stepping up its ad hoc relocation and solidarity quota.

* Facilitating humanitarian relocation by cities and federal states under Section 23
of the Residence Act.
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